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NOTES OF THE WEEK 








Tribunals and Inquiries 


The report of Sir Oliver Franks’s 
committee was published on July 18, 
and summarized in the daily news- 
papers on July 19, a Friday. It is im- 
possible for us to do justice to it this 
week ;_ we shall study it, as will many 
of our readers, as quickly as possible, 
and we shall express considered editor- 
ial opinions later. At first sight, we 
regard the committee’s main sugges- 
tions as being of a sort which might be 
adopted by a British Government of 
any political colour. There is nothing 
revolutionary: even the Administrative 
Division of the High Court, favoured 
by many lawyers, is not proposed, nor 
is there much of an approach to the 
continental type of conseil d’état. 


The committee propose that reports 
by inspectors holding government in- 
quiries should be made public, and that 
the deciding Minister should state his 
reasons, if he does not accept the rec- 
ommendations of the inspector. We 
have ourselves been suggesting this for 
some time: the method is already fol- 
lowed in at least one important field, 
that of appeals under s. 81 of the Road 
Traffic Act, 1930, and a valuable body 
of case law has been established, which 
can be studied by operators of public 
service vehicles and by the traffic com- 
missioners (formerly called the licensing 
authority for public service vehicles), 
who are the court of first instance 
under s. 72 of the Act. We welcome 
also the suggestion that, where an in- 
quiry deals with a matter in which the 
responsible Minister may have to con- 
sider policy as well as facts, the Min- 
ister should cause his policy to be 
explained before the inquiry takes 
place. 


It would be too much to expect that 
the advisers of Ministers would readily 
abandon some practices which the 
committee wish to change; much hard 
thinking is, one may be sure, in pro- 
gress, to be followed by fierce argu- 
ment in Whitehall and Pall Mall, in 
readiness for the autumn session, when 
Parliament will expect Ministers to 
have had their minds more or less 
made up. We ourselves are not sure, 
at first reading, that Sir Oliver Franks 


and his colleagues, despite the varied 
experience they brought to bear, rea- 
lized the full complexity of the system 
of inquiries, particularly as affecting 
local government. 

But there is a strong desire for some 
reforms, to be found amongst instructed 
persons as well as in Fleet Street and 
on the back benches of the House of 
Commons, and—so far as we have yet 
had time to examine the report—we 
should expect the Government to wel- 
come it, taken as a whole. 


Declaration of Ilegitimacy 


Unless a woman wishes to obtain an 
affiliation order she is not as a rule 
likely to wish to bastardize her own 
child, and applications for a declaration 
of illegitimacy are not common. 


An unusual instance of a mother 
applying for a declaration of illegitim- 
acy was reported in The Times of July 
15. The case came before Lord 
Wheatley in the Court of Session in 
Edinburgh. It was stated that the child 
was born three weeks after the mar- 
riage of the mother to her first hus- 
band, from whom she was subsequently 
divorced. The petition was undefended, 
and the husband was given custody of 
the child on the basis that it was legit- 
imated by the marriage. The woman 
was subsequently married but not to 
the man whom she now claimed to be 
the father of her child, who was, ac- 
cording to her, a Pole believed to be in 
Poland. Her first husband still main- 
tained that he was the father of her 
child. 


In the course of his judgment, Lord 
Wheatley pointed out that the object of 
the mother was, by having the child 
declared illegitimate, to obtain custody 
of the child. He accepted evidence of 
blood tests to the effect that the child 
was not the child of the first husband. 
Perhaps it was unfortunate that the 
welfare of the child was neither an 
issue nor a criterion in the case. The 
learned Judge said he had the feeling 
that the mother was quite willing to let 
the divorce action go undefended in 
order to facilitate her marriage to her 
present husband, even if it meant fore- 
going custody of the child at the time, 
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and had second thoughts when difficul- 
ties of access to the child arose. 


He granted a declaration that the 
child was illegitimate and not the law- 
ful child of her former husband. 


Maintenance Orders and Deductions 
from Wages 

Opponents of any proposals for 
amendment of the law so as to em- 
power a magistrates’ court to order an 
employer to deduct weekly sums from a 
man’s wages in satisfaction of mainten- 
ance orders often quote the report of 
the Royal Commission on the Law of 
Marriage and Divorce as having re- 
jected the idea. That fact has un- 
doubtedly had a considerable effect on 
public opinion. 

It is a matter of great importance 
that the chairman of that Royal Com- 
mission appears now to take a different 
view. Addressing a legal convention 
in Melbourne, Lord Morton of Henry- 
ton said, according to The Times of 
July 16, that he was now in favour of 
taking from the husband’s pay envelope 
before he received it the payment to 
which a wife was entitled by a court 
order. Further reflection had made him 
doubt whether the Royal Commission 
on the Laws of Divorce and Marriage, 
of which he was chairman, had been 
wise to decide that it would be inadvis- 
able to take money from the pay 
envelope of a husband reluctant to 
make voluntary payments when living 
apart from his wife. He felt deep 
sympathy for the wife in such a case. 


This considered opinion of the chair- 
man, a Lord of Appeal in Ordinary, 
must carry great weight. While we 
recognize that certain difficulties have 
been pointed out by those who are 
against the proposal, we believe these 
can all be dealt with satisfactorily and 
that the system could be made to work. 


Removal of Vehicles 


After s. 6 of the Road Traffic Act, 
1957, came into force on January 1, 
1957, amending s. 59 of the Road 
Traffic Act, 1930, the Removal of 
Vehicles (England and Wales) Regula- 
tions, 1957 (S.I. 1957 No. 675) were 
made by the Minister of Transport and 
Civil Aviation, revoking the Removal 
of Vehicles Regulations, 1938. The new 
regulations extend the powers of the 
police to enable them to deal with 
vehicles left in the road in various cir- 
cumstances including those in which 
the vehicle is likely to cause danger or 
is causing obstruction. Such vehicles 
can be moved by the police. 


The Liverpool Daily Post of June 22 
reported a case in which a motorist 
went to the police station at Warring- 
ton to report that his car was missing. 
He then discovered that the reason it 
was “ missing ” was that he had left it 
in a place where it caused so much ob- 
struction that a constable had to take 
up point duty to regulate traffic at that 
place. After efforts to find the owner 
had been unsuccessful the car was 
driven to the police station by an in- 
spector. The sequel was that the owner 
was fined £2 for allowing the car to 
cause unnecessary obstruction. 


If the police can spare time for this 
duty we imagine that there will be not 
a few such removals of vehicles until 
drivers learn to be more careful and 
considerate in leaving their cars on the 
public highway. 


The Inconsiderate Pedestrian 


Motorists are not the only road users 
who do not always behave as reason- 
ably on the roads as they might. For- 
tunately, the Road Traffic Act, 1956, 
s. 14, makes pedestrians who do not 
comply with the directions of a con- 
stable in uniform when he is regulating 
traffic liable to punishment. On many 
occasions the conduct of pedestrians on 
such occasions is due to thoughtless- 
ness, but the Liverpool Daily Post of 
July 2 reports a case in which the con- 
duct of two young women pedestrians 
appears to have had an element of wil- 
fulness. 


A policewoman was in a traffic con- 
trol box in the centre of a road and 
another policewoman was on the edge 
of the pavement. The former signalled 
to a number of pedestrians to stop and 
then called on the traffic. The two 
young women in question ignored the 
signal to stop and crossed the road so 
that a bus had to stop suddenly and a 
following car to swerve to avoid a 
collision. 

When spoken to one of the young 
women said, “We don’t have to stop 
for the likes of you,” and when told she 
would be summoned she said, “So 
what. You report me and I'll report 
you. I'll fix you.” Each of them was 
fined £1. The maximum penalty pro- 
vided by s. 14 is £10 on a first convic- 
tion and £25 on a subsequent con- 
viction so that these two young women 
were perhaps fortunate that their folly 
and lack of consideration cost them so 
little. They might also reflect that the 
bus driver, relying on the police- 
woman’s signal, might not have been 
able to stop in time to avoid them. 


Up-to-date Traffic Control with Tele. 
vision 

We have often thought that a con- 
stable regulating traffic is at some spots 
seriously handicapped in the efficient 
discharge of his duties because he can- 
not, from where he is, have an ade- 
quate view of the traffic in the roads 
with which he is concerned. 


In August, 1956, Durham experi- 
mented successfully with a system to 
overcome this difficulty. In the Market 
Square there the traffic control officer 
cannot see all the traffic which he has 
to control. Television cameras were 
installed at each of two bridges from 
which traffic enters the Square and 
these transmitted to a screen in the 
officer’s control box a picture of the 
traffic on the bridges. He was thus 
able to see not only how much traffic 
was waiting but also the nature of that 
traffic so that he could, for example, 
make allowance for heavy, slow-mov- 
ing vehicles. He was able to see also 
whether parked vehicles were interfer- 
ing with the flow of traffic. 


This experiment proved so successful 
that the Minister of Transport and 
Civil Aviation has approved the scheme 
and has agreed to make a contribution 
towards the cost of its installation on a 
permanent basis. We have no doubt 
that other authorities will be interested 
in this experiment and may seek ap- 
proval for similar schemes at suitable 
places in their areas. 


Standardized Penalties 

One reads criticisms, from time to 
time, of the decisions of magistrates’ 
courts on the ground that the penalties 
imposed for similar offences differ 
widely or, alternatively, that a minor 
offence is punished by a severe penalty 
while a more serious offence results in 
a less severe punishment. These criti- 
cisms may sometimes be well-founded. 
but there are so many considerations 
which the courts have to bear in mind in 
assessing what is the appropriate pen- 
alty that unless the critics are in full 
possession of all the facts their com- 
ments are unlikely to be justified. 


On July 3 The East Anglian Daily 
Times reported some remarks made by 
the chairman of a bench on comments 
which had appeared in the press about 
inconsistencies in the fines imposed for 
the same type of speeding offences. He 
pointed out that the bench in all these 
cases took into consideration the situa- 
tion of the place in which the offence 
occurred, and the public were not 
always aware of that fact. The time of 
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day and the amount of other traffic on 
the road might also be considered to be 
relevant factors. Then there are the 
questions of the means of the offender 
so far as they appear or are known to 
the court (Magistrates’ Courts Act, 
1952, s. 31 (1)), the previous record of 
the offender, and the frequency of that 
type of offence in that locality. 


No one would pretend that every 
bench is always strictly consistent, or 
that the justices sitting on one day will 
necessarily take the same view of the 
various relevant considerations as those 
sitting on another day. It is desirable 
that there should not be any great vari- 
ation in the way that cases are dealt 
with when their circumstances are sim- 
ilar in all respects, and it is a proper 
function for a clerk to call the attention 
of justices to the matter if, in his ex- 
perience, such variations do occur. He 
does this, if at all, not by way of criti- 
cism of any particular penalty, but to 
ensure that his justices are aware of 
what is happening and can, if they 
think fit, discuss the matter amongst 
themselves. 


Lay Justices 


As in England, so in Australia, the 
system of lay justices of the peace 
comes in for criticism from time to 
time and the suggestion that they 
should be replaced by stipendiary mag- 
istrates is advanced. We have been 
interested to read in The Justice of the 
Peace (Victoria) an article by Mr. 
Vernon Wilcox under the title “ Are 
Justices of the Peace out of Date ?” to 
which question he answers “ No.” 


In passing, Mr. Wilcox notes that for 
a time, in the reign of Richard II, 
justices were entitled by Royal Privilege 
to payment for services rendered of 4s. 
per diem out of the fines collected. 
This, however, did not last long. 


The most important reason according 
to this article, for not regarding the 
Office of justice as out of date, is the 
indisputable fact that justices of the 
peace still retain, even when they are 
sitting on the bench, their extremely 
close association with the people who 
come into their courts. In the superior 
courts, says Mr. Wilcox, there is some 
withdrawal from the people by both 
the Judges and the legal profession. 
Presumably he thinks that if all magis- 
trates were members of the legal pro- 
fession, the close contact between mag- 
istrates’ courts and the ordinary people 
would be lessened. He likens the lay 
bench in some respects to the well-tried 
and trusted jury ; its decisions are 
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based upon the exercise of true com- 
monsense rather than some involved 
interpretation of some legal technical- 
ity necessitating years of concentrated 
study and experience. 


Much valuable work, it is pointed 
out, can be done by lay justices out of 
court, examples being matters of bail, 
the witnessing of documents and the 
swearing of affidavits. 


Finally, Mr. Wilcox touches upon the 
financial aspect of the question. How 
many more stipendiary magistrates, he 
asks, would be needed to replace the 
justices of the peace, who now con- 
tribute their services voluntarily ? 


We hope that in Australia, as in 
this country, the excellent system under 
which the services of a limited number 
of stipendiary magistrates are com- 
bined with those of a large number of 
lay justices, will continue. 


Breach of Recognizance to be of Good 
Behaviour 


In our issue of March 9 we referred 
to an unusual incident of the exercise 
by Judges of their powers as justices of 
the peace, when, sitting in the Court of 
Criminal Appeal, they ordered two 
young men to enter into a recognizance 
and find a surety of £50 to keep the 
peace and be of good behaviour for 
12 months and in default to go to 
prison for six months. The sureties 
were forthcoming. 


There was a sequel in the Court of 
Criminal Appeal on July 1, when one 
of the young men, one Sharp, appeared 
before the Court and was sentenced to 
six months’ imprisonment. Evidence 
was given that the defendant had been 
convicted in May of three offences, 
including taking and driving away a 
motor car. 


According to a newspaper report the 
Lord Chief Justice said he had told the 
defendant that if he misbehaved him- 
self during the next 12 months he 
would go to prison for six months, and 
he now passed that sentence. At the 
same time the recognizance of the de- 
fendant’s father, who had been his 
surety, was forfeited to the extent of 
£30. 


Had the recognizance been entered 
into before a magistrates’ court in the 
ordinary way, the procedure in respect 
of a breach would have been governed 
by s. 96 of the Magistrates’ Courts 
Act, 1952. There would have been a 
complaint for an order ; and the mag- 
istrates’ court would have declared the 
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recognizance to be forfeited in whole 
or in part, and adjudged principal and 
surety to pay such sum. Payment is to 
be enforced as in the case of a fine on 
summary conviction, and the section 
contains no power to impose a sentence 
of imprisonment without option of pay- 
ing the amount of the recognizance. 
Under s. 98 (3) (a) of the Magistrates’ 
Courts Act a complaint must be heard 
by magistrates sitting in a petty ses- 
sional courthouse. 


Recovery of National Insurance Con- 
tributions 

In Shilvock v. Booth (1956) 120 J.P. 
133, in which the question of enforcing 
arrears of contributions under reg. 19 
of the National Insurance (Contribu- 
tions) Regulations, 1948, was consid- 
ered, Lord Goddard, C.J., referring to 
reg. 19 (5), which provides that arrears 
are recoverable as a penalty said: “In 
other words the amount shall be recov- 
ered in the same way as the fine is 
recovered.” 


The validity of the regulation was 
challenged in R. v. Marlow (Bucks) 
Justices, ex parte Schiller (The Times, 
July 11), which was an application 
for certiorari to quash an order made 
by the justices committing the applicant 
to prison for three months for non-pay- 
ment of arrears of contributions. The 
application was dismissed. 


Devlin, J., who delivered the judg- 
ment of the Divisional Court, said that 
the combined effect of s. 54 (1) of the 
Act and reg. 19 (5) was that the sum 
could be recovered either as a civil debt 
or as a penalty, but it had been pointed 
out in argument that recovery as a 
penalty could only be ordered in rela- 
tion to an offence for which the de- 
faulter had been or could be prosecuted 
and that under the Magistrates’ Courts 
Act “fine” included pecuniary com- 
pensation payable under a conviction. 
This method of recovery was not new 
and had been enacted in all Insurance 
Acts since 1925, and it was difficult to 
suppose an intention to abandon it. 


On application being made for the 
justices’ costs, the Lord Chief Justice 
again referred to the Review of Justices 
Decisions Act, 1872, which made it un- 
necessary for the justices to appear and 
enabled them to state their reasons in 
an affidavit. Lord Goddard said that 


unless some attack was made on them 
as having acted improperly on the 
ground of bias or misconducted them- 
selves in some way, justices should not 
appear by counsel in these matters of 
prerogative writs. 
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SPEED LIMITS FOR VEHICLES PERMANENTLY FITTED 
WITH A SPECIAL APPLIANCE OR APPARATUS 


[CONTRIBUTED] 


It is proposed to consider in this article what is the speed 
limit for vehicles fitted with a crane, dynamo, welding plant 
or other special appliance or apparatus which is a permanent 
or essentially permanent fixture. The matter requires con- 
sideration because a small amendment made by the Road 
Traffic Act, 1956, has struck at the ratio decidendi of the case 
which previously had settled the law in regard to such vehicles. 


The Road Traffic Act, 1930, s. 2 (1), divides motor vehicles 
(with exceptions here irrelevant) into those not constructed to 
carry any load (other than water, fuel, accumulators and other 
equipment used for the purpose of propulsion, loose tools and 
loose equipment) and those constructed to carry a load or 
passengers. The former, according to their unladen weight, 
will be heavy or light locomotives or motor tractors and the 
latter motor cars or heavy motor cars; for speed limit pur- 
poses, the unladen weight of goods vehicles will with one ex- 
ception be immaterial after May 1, 1957. (The exception is 
goods vehicles exceeding one ton in unladen weight and not 
fitted with pneumatic tyres.) Section 2 (4) (b) of the Act of 
1930 was amended by para. 9 (3) of sch. 8 of the Road Traffic 
Act, 1956, by the addition of the words italicized below and 
now reads: 


“For the purposes of this Part of this Act— 
* * * * * * * 


(b) in the case of a motor vehicle fitted with a crane, 
dynamo, welding plant or other special appliance or appara- 
tus which is a permanent or essentially permanent fixture, the 
appliance or apparatus shall not be deemed to constitute a 
load or goods or burden of any description, but shall be 
deemed to form part of the vehicle ; ” 


The definition of “ goods vehicle” in sch. | of the Road 
lraffic Act, 1930, which indicates the speed limits of various 
classes of vehicles, reads: “* vehicles constructed or adapted for 
ues for the conveyance of goods or burden of any description 
...” (Motor Vehicles (Variation of Speed Limit) Regulations, 
1956). The definition was the same in 1936. 

Section 2 (4) (b) in its original form was considered in 
Burningham v. Lindsell [1936] 2 All ER. 159. The vehicle 
in question was a sound-recording van, containing recording 
apparatus, which could not be disconnected from the vehicle, 
and a block of batteries never removed save for re-charging. 
It was held that the class under which it was taxed was im- 
material and that the vehicle was subject to the speed limit 
laid down for goods vehicles and was not a private car. Lord 
Hewart, C.J., in a short judgment said: 

“This vehicle was said to be a goods vehicle within that 
schedule, that is to say, it came within the class of vehicles 
constructed or adapted to the conveyance of goods or burden 
of any description. Was not this vehicle carrying a burden of 
some description ? It obviously was. When one comes to the 
ascertainment of the quantum of the load for other purposes, 
s. 2 (4) (b) says that where there is an apparatus essentially of 
a permanent character, that apparatus is not to be treated as 
part of the load. But it does not follow that it is not a 


burden. It manifestly is a burden. The vehicle was con- 
structed to carry not passengers but a burden.” 

The “ratio” of the decision was clearly that the fixed 
apparatus was a “ burden,” so bringing it within the definition 


of “ goods vehicle” in sch. | to the Road Traffic Act, 1930. 
The case affected not only sound-recording vans but also 
tower wagons, breakdown lorries, fire engines with turntable 
ladders, motorized dynamo-lighting apparatus (for fair- 
grounds), welding plants, (possibly) cement mixers and like 
vehicles. It would seem, however, that tank wagons for 
transporting beer, petrol or milk would be first and foremost 
vehicles for conveying “* goods,” a term which includes (some 
will add “ obviously includes”) beer and other liquids. Crates 
of bottled beer or baskets containing milk bottles would mani- 
festly be “ goods ” and it is submitted that the contents remain 
“ goods” although contained in bulk in a tank. A cement 
mixer mounted on a motor vehicle might present some prob- 
lems; if it does not carry cement or its ingredients, pre- 
sumably s. 2 (4) (b) would apply but, if it is intended for the 
transportation of such materials, then, it is submitted, it would 
be a vehicle constructed to carry goods. 


The addition of the word “ burden” to s. 2 (4) (b) has 
clearly abrogated the reasoning in Burningham v. Lindsell 
(supra) and the question of the speed limit for vehicles with 
a fixed apparatus must be considered anew. It can be argued 
both that they are “ goods vehicles ” and that they are “ motor 
tractors ” (or, if exceeding seven tons and a quarter in unladen 
weight, locomotives). The difference is important because, if 
they are goods vehicles, they can be driven at 30 m.p.h., pro- 
vided they have pneumatic tyres, but the limit for tractors is 
20 m.p.h. and for locomotives even lower. 


It can be said that, notwithstanding that the fixed appara- 
tus is no longer a “ burden,” they are still vehicles constructed 
to convey “goods” for, almost without exception, these 
vehicles will not operate without tools or detachable equip- 


ment of some kind. The breakdown lorry will have special’ 


tools and, perhaps, ropes, the recording van microphones, 
wires and headphones, the fairground plant cables and barrels 
of diesel oil, the tower wagon tools and cloths for mending 
overhead wires and cleaning lamp-globes, and the turntable 
ladder hose and chemical-extinguishers. “‘ Goods” is a term 
that has been held to include a window-cleaner’s leathers. 
ladders and buckets (Clarke v. Cherry [1953] 1 All E.R. 267. 
a case on the Road and Rail Traffic Act, 1933) and photo- 
graphic apparatus (Taylor v. Thompson [1956] 1 All E.R. 
352; 120 J.P. 124, a case on the Vehicles (Excise) Act, 1949). 


Assuming, then, all vehicles which are the subject of this 
article do carry goods, is it clear beyond doubt that they are 
goods vehicles for speed limit purposes? The amount of 
goods carried will often be very small, ¢.g., a bundle of cloths 
on a lighting authority’s tower wagon or a few tools on a 
tramway company’s tower wagon or on a breakdown lorry. 
It might thus be argued that the de minimis principle 
applies and that the carriage of goods should accordingly be 
disregarded. One might say facetiously in opposition that, if 
a vehicle carried only one hammer, a man would not regard 
that tool as “a very little thing” if he hit his thumb with it 
instead of hitting the nail-head or if the hammer fell on his 
toe from the top of the tower. However, there is no decision, 
so far as is known, on the de minimis principle in relation to 
goods vehicles and it is submitted that the principle should 
not be prayed in aid indiscriminately but that the existence of 
an amount of goods which is not minute should exclude it. 
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A second argument, however, is more involved. A goods 
vehicle must be “constructed or adapted” for use for the 
conveyance of goods. Most of the vehicles under considera- 
tion will have been constructed primarily as tower wagons or 
breakdown lorries and will never have been intended for use 
as goods-carrying vehicles in the way a lorry or van is so 
intended. They will, however, have in most cases a box or 
compartment fitted to the body to carry the tools necessary 
for the working of the fixed apparatus, e.g., the tools for the 
tower wagon, the microphones for the recording van and so 
on. It can be argued that, small though this box or compart- 
ment may be, it suffices to make the vehicle one “ construc- 
ted” to convey goods. On the other hand, it may be said 
that one must look at the purpose for which it is “ primarily ” 
constructed and disregard the minor matter of the existence of 
a tool-compartment. Such an argument, however, can be 
countered by the words of Atkinson, J., in Hubbard v. Mes- 
senger [1937] 4 All E.R. 48; 101 J.P. 533, where he said, in 
relation to the cited definition of “ goods vehicle” in sch. 1 
to the Road Traffic Act, 1930: 


“T do not think I am entitled to read into the definition 
words such as ‘ mainly’ or ‘ in substance’ or anything of that 
kind, but I must take the words that are there. Interpreting 
it in that way, I think it means vehicles constructed or adapted 
for use, among other purposes, for the conveyance of goods, 
that, if one of the objects of the construction is the conveyance 
of goods other than passenger effects, then the vehicle comes 
within that definition.” 


Lord Hewart, C.J., had said earlier in the same case that if 
goods vehicles are constructed or adapted to carry goods, it 
matters not that they are not solely constructed or adapted 
for that use. 


The case was concerned with an utility vehicle but the 
cited dicta are helpful in showing that, if a vehicle is con- 
structed or adapted to carry goods, then it will be a goods 
vehicle under sch. 1 even though it may be constructed for 
other purposes also. There is also the unreported case of 
Thornton v. Proudlock (1952) Queen’s Bench Division, May 
29, in which it appears to have been held that a motor tractor 
fitted with a transport box is a vehicle adapted for use for 
the conveyance of goods and liable to be taxed as a goods 
vehicle under the Vehicles (Excise) Act, 1949, s. 5. As the 
transcript of the judgment has not been seen by this writer 
and the case was on a different statute and dealt with “ adapta- 
tion” not “ construction,” it is not possible to say how far it 
affects the present question. 


Even so, there may be some vehicles with no built-in box 
or compartment for tools or equipment, the crew being ex- 
pected to take their gear in portable bags. If there are such 
vehicles, presumably they are motor tractors. Indeed, it can 
‘be argued that nearly all the vehicles under consideration are 
motor tractors (or locomotives, according to unladen weight), 
whether or not they are constructed to carry the crew’s gear 
as well. A motor tractor is a vehicle not constructed itself 
to carry any load other than (inter alia) “ loose tools and loose 
equipment.” The latter terms, it may be thought, are apt to 
cover the hammers, wire-cutters, ropes and microphones, etc.. 
for which the built-in boxes and compartments of tower 
wagons and the other kinds of vehicle now being considered 
are constructed. Cases on the meaning of “loose tools 
and equipment ” have been before the High Court but they 
do not appear to be helpful save that in Keeble v. Miller 
[1950] 1 All E.R. 261; 114 J.P. 143, loose poles and planks 
to load oil drums on to a vehicle were held to be “ loose 
equipment.” The other decisions are collected in London 
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County Council v. Hay’s Wharf Cartage Co., Ltd. [1953] 2 
All E.R. 34; 117 J.P. 304. If the gear carried on a tower 
wagon is “loose tools and equipment,” then it can be said 
that it is a motor tractor even though it may also be, in view 
of the cited opinion of Atkinson, J., a goods vehicle as well ; 
indeed, if “goods” and “loose tools and equipment” are 
mutually exclusive terms, then it may well be a motor tractor 
only. 


Some guidance is given in Keeble v. Miller (supra), which 
dealt with the question whether a vehicle which was once a 
lorry (i.e., a heavy motor car) could be converted to be a 
locomotive by being fitted with a dynamo-lighting plant and 
thus be able lawfully to haul more than one trailer. Lynskey, 
J., said that the magistrate ought to have considered whether 
at the time of the offence the vehicle was constructed to carry 
loads, making it a heavy motor car, or, having regard to the 
appliance fixed to it, it was not constructed to carry loads, 
so making it a locomotive. The learned Judge added that the 
fact that adaptation of the vehicle to carry the dynamo-lighting 
set was not such as to preclude the carrying of other loads 
was not the true test to apply. The magistrate should have 
seen the vehicle and asked himself: Is the vehicle in that con- 
dition constructed to carry a load or passengers ? If, on this 
view, he were of the opinion that, notwithstanding the fitting 
of the plant to it, it was still a vehicle constructed to carry 
loads in addition to the plant which was part of the vehicle, 
then it was a heavy motor car; if he would not come to that 
conclusion, then it was a locomotive. 


The effect of that decision really seems to be that the class 
of a vehicle is a question of fact. 


Paragraph 13 of the Motor Vehicles (Variation of Speed 
Limit) Regulations, 1956 (operative on May 1, 1957) reads: 


“ A vehicle falling within two or more descriptions specified 
in this schedule shall be treated as falling within that descrip- 
tion for which the lowest limit of speed is specified.” 


The regulations are made under the Road Traffic Act, 1930, 
s. 10 (4), which empowers the Minister of Transport and Civil 
Aviation to vary by regulation the provisions of sch. 1 to the 
Road Traffic Act, 1930 (as substituted). Section 10 (1) pro- 
vides that it is an offence to drive a motor vehicle of any 
class or description at a speed greater than that specified in 
sch. | as the maximum speed in relation to a vehicle of that 
class or description. Paragraph 13 is entirely new and did 
not appear in the statutory schedules in the Acts of 1930 and 
1934 which the regulations of 1956 replace and some doubt 
may be felt whether para. 13 is intra vires, on the ground 
that the Minister’s power is limited to specifying speeds for 
particular classes or descriptions and that the interpretation of 
the regulations is a matter for the courts. It is submitted, 
however, that the Minister has ample power to make such a 
provision as para. 13. 


If a vehicle of a type under consideration is both a goods 
vehicle and a motor tractor, then para. 13 will have the effect 
of applying the limit of 20 m.p.h. to such a vehicle. Since 
the regulations in six instances raised speed limits and in no 
case specifically lower them, it is, however, hard to believe 
that the intention of the amendment of s. 2 (4) (b) of the 
Road Traffic Act, 1930, was to lower the speed limit of the 
many vehicles now being considered. 


Although any opinion put forward can be advanced only 
with diffidence, it is submitted that magistrates will be able 
to find as a fact that nearly all vehicles of the nature now 
under discussion are constructed to carry goods, even though 
the amount conveyable may be small, and that such a finding 
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would justify a decision that they are therefore goods vehicles 
within the meaning of the regulations and subject to a limit 
of 30 m.p.h. and not 20 m.p.h. Further, it is submitted that 
one may look beyond the statutory definition of “ motor 
tractor” and ask what is the normal meaning of that term, 
as understood by the man on the Clapham omnibus—or 
should it be, in this instance, the man driving that omnibus ? 
The normal meaning is a machine for hauling—the Concise 
Oxford Dictionary says “ stationary or locomotive motor en- 
gine for hauling "—and most people would not regard tower 
wagons, recording vans and other such vehicles as being the 
same type of vehicle as a “ tractor” or “ locomotive.” If this 
argument is correct and it is permissible to supplement the 
statutory definition of “ motor tractor ” by saying that it must 
also be one of the types of vehicle normally regarded by an 
ordinary man as a “ motor tractor,” then the vehicles consid- 
ered in this article do not fall within the description of 
“ motor tractor” under the regulations and para. 13 is not 
applicable. But it would be better, in view of the doubts 
which surround the question, that an amending regulation 
should clear up the matter. 


‘ 


It remains to deal with certain specific matters. Turntable 
ladder fire engines, whilst in use for fire brigade purposes, will 
be exempt from speed limits by virtue of the Road Traffic 
Act, 1934, s. 3. Vehicles the subject of this article will not fall 
into the category of “ passenger vehicles” under the regula- 
tions as they are not constructed “ solely ” for the carriage of 
passengers and their effects but occasionally such a vehicle 
might be a “ dual purpose vehicle ” ; it would be if its unladen 
weight did not exceed two tons, it was constructed or adapted 
for the carriage of both passengers and of goods and the 
driving-power of its engine could be transmitted to all its 
wheels. There may be some Jeeps used for agricultural- 
spraying that fall within this category. 

Lastly, it might be argued that the regulations have failed 
to deal with vehicles the subject of this article, so that they 
are not subject to any speed limits outside built-up areas. 
This argument would be sustainable only if it could be shown 
conclusively that they were neither goods vehicles nor motor 
tractors (or locomotives) and it is submitted that the argu- 
ments above are strong enough to show that they may well 
fall into one or both of such categories. G.S.W. 


THE WHITE PAPER ON LOCAL GOVERNMENT 
FINANCE-—II 


In our previous article at p. 464, ante, we mentioned some 
of the reasons which have led the Government to make the 
present proposals, the benefits which they will bring to the 
Treasury and the corresponding loss which local authorities 
will sustain in exchange for somewhat nebulous promises of 
greater local financial independence and freedom from some 
controls. We referred also to the most important aspects 
affecting rating. 


In the present note the new grant suggestions are consid- 
ered in more detail. 


Briefly they propose abolition of percentage grants for 
many local services (the most important exceptions are police 
and highways), substitution of a block grant, and continua- 
tion of the exchequer equalization grant under the name of 
rate deficiency grant. The proposals when effective will 
deprive local authorities as a whole of grant income esti- 
mated at £20 million. This means that local revenues will at 
present derive little benefit from the re-rating of industry 
and in future are left entirely at the mercy of the Govern- 
ment, who will determine in a way not yet defined and at 
unknown intervals the total amount of grant to be distributed. 


Abolition of Percentage Grants 


The percentage grants to be abolished are set out in para- 
graph 16 of the White Paper: the largest are those in aid of 
the cost of education, local health services, child care and 
the fire service. The importance of all but the education 
grants is however relatively small, as the payments for that 
service (excluding school meals) account for £260 million out 
of a total of £298 million. The amount attributable to edu- 
cation is thus no less than 86 per cent. 


In the view of the Government, percentage grants are an 
incitement to spending, by which presumably must be meant 
extravagant and wasteful spending (unless there is objection 
to expenditure necessary to provide an adequate standard of 
service). This opinion, however, is not supported by the study 
made by Dr. Lees and his collaborators and published in 


December last, entitled “* Local Expenditure and Exchequer 
Grants.” Their views, based on detailed statistical inquiries, 
were that there was no evidence pointing to percentage 
grants as a cause of extravagance. It was noted also that 
the allegation of extravagance had been examined by the 
Geddes Committee in 1921, the Ray Committee in 1932, and 
the Edwards Committee in 1953, and in no case had evidence 
been produced to substantiate such a criticism. 


In the opinion of investigators what has been established 
is that percentage grants are simple, intelligible, efficient in 
encouraging development, equitable in reducing differences of 
the necessary cost of providing services as between different 
local authorities and in maintaining what Dr. Lees calls 
“equity over time.” This last factor is of particular import- 
ance in the present with inflation continuing. In an infla- 
tionary period it should be noted that the longer the delay 
in making periodical revisions of the block sum for distribu- 
tion the greater the loss which the local authorities will suffer. 

The Minister of Housing and Local Government has not 
supported his argument in detail as has Dr. Lees: we do not 
doubt that our readers’ experience of local administration will 
enable them to draw their own conclusions as to which advo- 
cate has the right view. 


The General Grant 

The general grant will be payable to county and county 
borough councils and each authority will receive a share 
of the total amount fixed in advance, the sum receivable being 
calculated in accordance with a formula made up of three 
elements. There is first a basic share of £4 15s. 2d. per head 
of the total population of the area plus 8s. for each child 
under 15 years of age. Supplementary shares are added to 
this basic figure, the most important of which is that for 
school children. This supplement is calculated by multiply- 
ing a figure of approximately 1s. 2d. per head of total popu- 
lation by the amount by which the number of children on 
the registers of the local authority’s maintained and assisted 
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schools per 1,000 total population exceeds 120. The import- 
ance of this factor can be appreciated from a few examples: 
thus it gives relatively substantial amounts to the eight 
authorities in the following table: 





Grant | Percentage| Equivalent 





Authority produced by | of basic Rate 
this factor share poundage 
£ y 4 s. d. 
Counties 

Cumberland 589,000 | 56 6 Il 
Durham .. 2,368,000 — 53 6 10 
Glamorgan 2,347,000 | 66 8 2 
Monmouth 1,045,000 | 66 10 0 

County boroughs 
Gloucester - 271,000 83 6 2 
Kingston-upon-Hull 1,084,000 74 ' «@ 
Middlesbrough .. 643, 88 9 1 
Rotherham 322,000 80 (ae 





On the other hand authorities with 120 or less school children 
per 1,000 population receive nothing: these are East Sussex, 
Blackpool, Bournemouth, Eastbourne and Southport. 

There are further weightings for children under five, for 
each person over 65, for high density of population and for 
low density, for declining population and for high costs in 
Greater London. The last supplement, equal to five per cent. 
of the basic share, is payable to all areas wholly or partly 
within the metropolitan police area and thus includes the 
whole of the administrative counties of Essex, Hertford, 
Kent, Middlesex and Surrey, as well as London and the 
county boroughs of Croydon, East Ham and West Ham. 
This bonus share does not establish itself as undeniably just 
and equitable. For example, why should the ratepayers of 
Folkestone and Frinton receive this grant while it is with- 
held from the residents of Worthing and Southend ? Is life 
really more expensive and rates more burdensome in 
Uxbridge than in Slough ? The table below indicates other- 


wise : 











1956/57 
Authority Rate | Rates per head of 
poundage population 
s. d. £s. 
Uxbridge (Middlesex) .. 13 10 10 19 
Slough (Bucks) .. oe 19 O 19 1 





Apart from the bonus for school children which takes 
about 80 per cent. of the total supplementary shares of £106 
million, the next most important share is for low density of 
population. Thirteen and a half million pounds will be allo- 
cated to those authorities where the number of miles of road 
per 1,000 population exceeds two, the percentage addition 
being twice the number of miles of road per 1,000 population, 
subject to a maximum percentage of 60. This weighting will 
especially help rural counties as the following examples show: 














Grant Percentage | Equivalent 
C : produced by of basic Rate 
ounty this factor Share | poundage 
£ y 4 | s. d. 
England 
Devon | 715,000 28 a4 
Hereford | 188,000 30 > $ 
Westmorland ' 113,000 35 2 3 
ales . 
Cardigan. . 145,000 56 7 a 
Montgomery .. 131,000 60 8 7 
Radnor .. =a 56,000 60 5 2 





When the basic and supplementary shares have been calcu- 
lated a deduction of the product of 1s. rate is made from the 
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total. This factor obviously penalizes the poorer authorities 
by comparison with the present deduction of 19.2d. in the 
main education grant formula. 


The elements of the general grant have been fixed so as to 
produce in total a grant equal to those abolished, less two- 
thirds of the product of re-rating which the Government pro- 
pose to appropriate. The total of specific grants is estimated 
at £298 million, of which, as has been stated, £260 million is 
education grant. This grant is therefore obviously the dom- 
inating factor. Most of it is at present distributed on a 
formula (60 per cent. of the appropriate net expenditure plus 
£6 per pupil on the registers less the product of 19.2d. rate) 
which favours education authorities with relatively large 
numbers of school children and relatively low rateable values. 


A new feature is the proposal to pooi expenditure on 
advanced technological education and much of further educa- 
tion in the same way as training college expenditure is now 
pooled, and spread the rate and grant borne expenditure over 
all educational authorities. We understand that these appor- 
tionments will be made in accordance with the number of 
children on the school registers: the grant will, of course, be 
paid primarily on the basis of total population. The general 
effect of the proposal will be to switch a larger share (prob- 
ably an unfairly large share) of the cost on to the more rural 
counties. Some, at least, of the county boroughs on the other 
hand are likely to benefit. 


The White Paper states that in the first instance the grant 
period will be for two years though the amount will not 
necessarily be the same for each year. The total of the grant 
for each year of a period, with the relative weightings which 
govern the distribution, will be decided by the Government, 
after discussions with the local authority associations, and 
announced by White Paper. 


Several vitally important matters affecting future calcula- 
tions of the block sum to be distributed remain unsettled and 
undefined. The White Paper states that in determining the 
grant for any period there will be taken into consideration 
the latest available figures of local authority expenditure on 
the relevant services, factors beyond local control such as 
levels of remuneration and current prices which affect the 
cost of the services, and, weighing up the need for develop- 
ment of the services against the general state of the economy, 
the amount of improvement which can be allowed. There is 
little of precision here: the local authorities will be substan- 
tially at the mercy of Government opinion and the exigencies 
of the National Exchequer. It is important to understand that 
there is nothing in the present proposals comparable with 
s. 86 (3) (c) of the Local Government Act, 1929, which pro- 
vided that the block grant brought into being by that Act 
should not in any year fall below a guaranteed proportion of 
the rate and grant borne expenditure of that year, calculated 
on the basis of the grant borne expenditure in the first year 
of the first fixed grant period. These deficiencies in the pro- 
posals we regard as very serious indeed and hope that the 
Government will be pressed for further information of the 
way in which they intend to implement their ideas, and that 
suggestions for improvement will be made. 


A concession is offered in relation to the payment of the 
general grant which it was never possible to obtain in con- 
nexion with specific grants, namely, that the whole of the 
grant will be paid in the year to which it relates. As the 
bookkeeping system of Whitehall is, however, one of receipts 
and payments (as distinct from income and expenditure) the 
change means in effect that an additional sum of the order 
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of £40 million will have to be found and a warning is given 
therefore that it may be necessary to reach the agreed posi- 
tion by stages. 


The Rate Deficiency Grant 


So much for the general grant. The other matter is the 
review of the equalization grant required by s. 14 of the 
Local Government Act, 1948. The great change proposed 
here is the payment of equalization grant, under the new 
name of rate deficiency grant, direct to county district 
councils and the corresponding abolition of capitation pay- 
ments by county councils. This proposal has something to 
commend it but it must eventually result in large fluctuations 
of district rates. 


The method of calculation will be amended to allow for 
the weightings in the general grant and the distribution will 
thus in general be based on unweighted population but in 
those counties which qualify for it a greater sparsity weight- 
ing will be given. 


The most important criticisms which local authorities will 
probably direct against the grant in its new form are the 
proposed abolition of the guarantee provisions in subs. (3) 
and (4) of s. 3 of the Local Government Act, 1948, and the 
suggestion about grant limitation on excessive expenditure. 
Section 6 of the 1948 Act gives the Minister power to reduce 
the equalization grant if he is satisfied that a council have 
failed to achieve or maintain a reasonable standard of 
efficiency and progress in the discharge of their functions or 
that expenditure has been excessive and unreasonable, but 
this was not thought by Parliament incompatible with the 
guarantee provisions of s. 3. Further, the Minister is not 
empowered to reduce the grant until he has made and caused 
to be “laid before Parliament a report stating the amount of 
the reduction and the reasons therefor, and he shall not make 
the reduction until the said report is approved by a resolution 
of the Commons House of Parliament.” 


It will be observed that the present suggestions go much 
beyond what was in mind when the 1948 Act was passed. 
This is made clear by para. 2 of annex D of the White Paper 
which states quite clearly “. . . as the committee of 1953 
recommended, limits to the amount of expenditure ranking 
for grant will be applied on the same lines as have operated 
in the London Equalization Scheme since 1948. The effect 
will be that in considering a new project or an expansion of 
a service there can be no assurance that the increased cost 
will attract deficiency grant; and so far as this grant is con- 
cerned each new project will have to be considered on the 
basis that the whole cost might fall on the rates.” 


It is clear that the rate deficiency grants in their new form 
will cause large gains and losses in many county districts. 
We venture to suggest that rate variations of between 3s. and 
4s. will not be uncommon. It would have been better for 
all who are concerned to assess the impact of the proposals 
if the rate alterations consequent on the changes had been 
shown for all authorities. 


A change that will be welcome is the announcement that 
in future grants will be assessed on the basis of rate products 
instead of rateable value. As the Paper says, the operation 
of s. 8 of the Rating and Valuation (Miscellaneous Pro- 
visions) Act, 1955, in respect of rate allowances for charities 
has already shown the marked degree to which rateable value 
may in some areas be an unreliable index of the rate income 
of a local authority: this change will automatically take 
account of all losses and leakages of rates, and afford a truer 
measure of rate resources. 


Alterations are also proposed with regard to payments by 
county councils to county districts. County obligations to 
contribute in aid of the salaries of medical officers of health 
and public health inspectors will cease, and the various dis. 
cretionary powers of county councils to make contributions 
will be merged into one enabling power without any need for 
ministerial approval. 


Highway Grants 

The short paragraph about highways grants is interesting. 
It says: “It proved impossible however to devise an accept- 
able scheme because the changes proposed involved a shift 
of incidence and some classes of authorities would have 
suffered losses.” In the light of the Government’s determina- 
tion not to increase grant payments in total it is fair to 
assume that the heaviest losers would have been the counties 
who now receive highways maintenance grants whereas 
county boroughs do not. ‘ 


Minor Alterations 

Little objection is likely to be raised to the merging in the 
general grant of a number of small miscellaneous grants 
which are set out in the White Paper. It is safe to say that 
many active in local government are barely aware of the 
existence of grants such as those in compensation for loss of 
fees from the licensing of hackney carriages, for portable 
wheel weighers, or the special Welsh grant for education. 


Transitional Provisions 

The White Paper states that the changes will result in gains 
and losses to individual authorities but that gains will out- 
number losses “ because there will be an overall gain to local 
government.” This statement is of course not true in relation 
to grants: £20 million less grant will be paid in total than 
under the present system. Further, no mention is made of 
the loss caused by the 20 per cent. reduction in rating given 
to non-industrial business occupiers subsequent to the revalu- 
ation. 

In spite of this claim it is nevertheless conceded that a 
gradual transition should be arranged and it is proposed that 
no loss should be suffered in 1959/60 (all changes would be 
designed to come into force together on April 1, 1959.) In 
1960/61 90 per cent. of the assessed loss will be made good 
and this proportion will decrease step by step in the following 
years: the period of years taken to arrive at full implementa- 
tion of the changes will be determined when “ the full effects 
of all the relevant factors can be seen.” However long or 
short may be the period before final implementation one 
thing is certain, namely, that the making good of losses will 
fall not upon the Exchequer but upon other local authorities. 


Conclusion 

As we said in our first article we appreciate and sympathize 
with the desire of the Government to limit Treasury com- 
mitments but we cannot agree with the Minister of Housing 
and Local Government who regards the present ratio of 
grants to rates as unhealthy. Before accepting criticism of 
this kind it is necessary to consider a little more deeply than 
the White Paper appears to have done all the reasons for 
the present position, which obviously include, for example. 
the tremendous post-war increase in expenditure as a result 
of the Education Act, 1944, and other social welfare legisla- 
tion. 


All parties wish to see local government stronger and more 
independent: at least they have repeatedly said so. It re- 
mains to be seen how far the present scheme will go in this 
direction. While in some cases controls in connexion with 
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the payment of grant moneys will be slackened or disappear, 
control of the administration of the services will, unless re- 
cently and bluntly expressed Government views are changed, 
remain with the central departments concerned. (Even in 
the limited field of grants curious anomalies will persist: for 
example we see no reason whatever why Home Office grants 
for expenditure on approved schools and remand homes, the 
probation of offenders and magistrates’ courts, should be 
excluded from the general grant and continue to be subject 
to the control which, it is said, is inseparable from percentage 
grants.) 

It will not have escaped notice that the local authority 
associations have already stated that they will want extensive 
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removal and reduction of statutory and administrative con- 
trol to accompany the new system of finance. They have 
further made it clear that if the increase of responsibility 
should not measure up to expectations the proposed general 
grants might well prove unacceptable on that score alone. 


A block grant cannot do justice to the individual local 
authority as can a percentage grant. This proposition has 
never been disproved, or even seriously disputed. We sug- 
gest that if the Government are determined to reduce the 
total paid out in grants the object could be achieved much 
more fairly by retaining percentage grants but reducing the 
proportions paid by the National Exchequer to produce the 
desired effect. 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Byrne and Devlin, JJ.) 
R v. CRASKE. 
Ex parte METROPOLITAN POLICE COMMISSIONER 
July 2, 1957 
Magistrates—Right to trial by jury—Election to be tried summarily 
and plea of Not Guilty—Proceedings adjourned—No evidence 
heard—Request for leave to withdraw election—Consent of magis- 
trate—Magistrates’ Courts Act, 1952 (15 & 16 Geo. 6, & 1 Eliz. 
2, c. 55), s. 19 (5), s. 24. 

Motions for prohibition and mandamus. 

One Rees, a young man under 21, appeared before Mr. Arthur 
Hugh Glenn Craske, metropolitan magistrate for the South Western 
Magistrate’s Court, charged with certain summary offences and also 
with receiving a motor car, knowing it to be stolen, an offence which 
could be tried by a magistrate’s court only with the consent of the 
accused. The accused was told of his right to elect to be tried by a 
jury, but he elected to be tried summarily and pleaded Not Guilty. 


The magistrate then adjourned the case. At the adjourned hearing . 


before any evidence was called, the accused asked leave to withdraw 
his election and to be tried by a jury, and the magistrate agreed. 
The Commissioner of the Metropolitan Police obtained leave to 
apply for an order of prohibition prohibiting the magistrate from 
proceeding further in inquiring as examining justice into the offence 
and for an order of mandamus requiring him to proceed with the 
— proceedings and to hear and determine them according 
to law. 

By s. 19 (5) of the Magistrates’ Courts Act, 1952: “ . . . the court 
shall ask [the accused] whether he wishes to be tried by a jury or 
consents to be tried summarily, and, if he consents, shall proceed 
to the summary trial of the information.” By s. 24: “ .. . a magis- 
trates’ court, having begun to try an information for any indictable 
offence summarily, shall not thereafter proceed to inquire into the 
information as examining justices.” 

Held: that the application for both orders must be refused, as 
the magistrate’s decision was right, because (per Lorp GoppDarD, 
C.J., and Byrne, J.) the trial had not “ begun” within the meaning 
of s. 24 merely because the accused’s election had been made and 
his plea had been taken, and the section would not apply except 
where a magistrate had begun to try the case in the sense of taking 
evidence, and (per DevLin, J.), in any event, there was nothing in 
s. 19 which prevented the magistrate, if he ascertained that the accused 
wanted to change his election and it appeared tc be in the interests 
of justice, from allowing him to do so. 

Counsel: Buzzard for the applicam; Wéinn for the magistrate; 
Vowden for the accused. 

a: Solicitor, Metropolitan Police; Treasury Solicitor, R. W. 
jatt. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


R. v. SHEFFIELD AREA RENT TRIBUNAL. 
Ex parte PURSHOUSE 
June 27, 1957 
Rent C ontrol—Rent tribunal—Inquiry into own jurisdiction—Disputed 
issues of fact—Application for certiorari to quash decision of 
tribunal—No power of Divisional Court to intervene. 

Motion for order of certiorari. 

Shop premises consisting of two rooms on the ground floor and 
of four living rooms on the upper floor were advertized on behalf 
of the landlord as a shop and dwelling-house. They were let by the 
landlord to a tenant and the landlord insisted that they should be 





insured as a shop and dwelling-house. After the tenant had entered 
into possession, she received from the landlord a rent book, into 
which a piece of paper had been inserted by the landlord headed: 
‘* Business premises, shop, warehouse and yard.”’ The tenant referred 
her tenancy to the Sheffield area rent tribunal on the ground that 
the rent was excessive. It was contended on behalf of the landlord 
that the tribunal had no jurisdiction, as the premises had been let 
as business premises only, but the tribunal found that there were 
facts which entitled them to proceed with the hearing, proceeded to 
hear the reference, and reduced the rent. The landlord obtained leave 
to apply for certiorari to quash the determination of the tribunal 
as having been made without jurisdiction by reason of the fact that 
the premises were let for business purposes only. 

Held: that certiorari would not issue where there were disputed 
questions of fact and that it should not issue in the present case. 

Per Lord Goddard, C.J., and Byrne, J.: The evidence showed 
facts which entitled the tribunal to proceed with the hearing. 

Per Devlin, J.: It was not for the Divisional Court to go into 
the facts at all, as there was a conflict of fact which the court 
had no machinery to resolve. A rent tribunal, being an inferior 
court, should not be compelled to inquire into the facts which 
were said to give it jurisdiction, though it might often conven- 
iently decide to do so, but such an enquiry, if made, was a purely 
domestic inquiry and would bind nobody. 

Counsel: Wéingate-Saul for the appellant; Winn for the tribunal. 

Solicitors: Bentleys, Stokes & Lowless, for Oxley & Coward, 
Rotherham; Treasury Solicitor. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


ADDITIONS TO COMMISSIONS 


NORTHAMPTON COUNTY 

Mrs. Beryl Lockwood Dollar, Cold Ashby Hall, Northampton. 

William John Holmes, 33 Scott Road, Corby. 

Major Henry Ernest Knight, Carlton House, Kettering Road, 
Geddington, Kettering. 

Col. Ronald King McMichael, O.B.E., T.D., Nene Cottage, 
Oundle, Peterborough. 

Lt.-Col. John Chandos-Pole, The Hall, Newnham, Daventry. 

Lt.-Col. Anthony Vere Cyprian Robarts, Fellyard, Slapton, 
Towcester. 

Mrs. Arabella Jean Richmond-Watson, Wakefield Lodge, Pot- 
terspury, Towcester. 


NORTHUMBERLAND COUNTY 

Frederick John Charlton, Hesleyside, Bellingham, Hexham. 

Edward Dobbyn, Grierson, Greystead, Tarset, Hexham. 

Gerald William Kelley, 58 Hedley Avenue, Blyth. 

Miss Kathleen Frances Morrison-Bell, T.D., Charlton, Tarset, 
Hexham. : 

Norman Speed, Holdene Diary, Beresford Road, Seaton Sluice, 
Whitley Bay. 

Robert Wilson, Park Farm, Newsham, Blyth. 


SOMERSET COUNTY 
John Peter Macbryde Boyd, Milverton Court, Milverton. 


Victor Ronald Cook, 1 Northfield, Bridgwater. 
Richard David Spear, The Brow, Combe Down, Bath. 
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MISCELLANEOUS INFORMATION 


COUNTY BOROUGH OF ST. HELENS : 
CHIEF CONSTABLE’S REPORT FOR 1956 


The total authorized establishment, including 10 women, on 
December 31, 1956, was 192, and the actual strength 168. This 
was an increase of 21 during the year. The losses (one resigned 
and one discharged) were the lowest for a considerable number of 
years. In 1955 and 1954 they were 11 and 12 respectively. It may 
be that the improved pay and conditions of service are at last 
having some beneficial effect. The cadets in this force are not 
called up for national service so long as they continue to serve 
and then become members of the force and remain until they are 
aged 26, but they can waive the right to deferment if they wish. 
Iwo preferred, during 1956, to do their national service in the 
ordinary way; two others, having completed their service, have 
joined the force as regular policemen. 

There is a large authorized establishment of special constables 
(364 men and 20 women) but the actual strengths were 34 and six 
respectively. These few stalwarts have performed patrol duties 
during the evenings and have attended lectures on police duty 
and administration and they are thanked for their loyalty and 
support. 

A two-year course on criminology, designed for police officers 
and others concerned with the prevention and detection of crime 
began on October 10, 1956 at the Police Club in Bishop Road. 
It is organized by the Director of Extra Mural Studies at the 
University of Liverpool, and students pay one guinea a year. Fifty- 
four members of the St. Helens force are among the 119 students. 

The report records a welcome drop in the number of days lost 
through sickness. During 1956, apart from injuries received on 
an off duty, the total was 1,032, against 1,597 in 1955 and 1,546 in 
1954. It is suggested that the main cause of the decrease is that 
no officer, during 1956, “ suffered from any long term disabling ill- 
ness of the rheumatic type.” 

Police housing proceeds satisfactorily, ahead of schedule, but 
alterations to and extensions of garage and office accommodation 
have had to be postponed owing to the current restrictions on local 
government expenditure. 

The figures for indictable crime in 1956 were: complaints 950, 
recorded as crimes, 808, detected 551. In 1955 the complaints 
and recorded crimes were 1,075 and 961 respectively. There were 
increases in shopbreakings, stealing from stalls and stealing from 
unattended vehicles, but there was a considerable drop in the num- 
ber of other simple and minor larcenies. The chief constable, 
commenting on the 52 unauthorized takings of motor vehicles, 
states the obvious truth that this offence will continue to be pre- 
valent if owners and drivers will persist in leaving unattended 
vehicles not properly immobilised. 

Of the 551 detected crimes 199 were attributed to juvenile offen- 
ders of whom there were 195. A report on home conditions 
suggests that of these 96 came from good homes, 88 from fair 
homes and only 11 from bad ones. Another classification is that 
134 of them were first offenders, 42 were second offenders, 18 were 
third and one was a fourth offender. We leave it to those more 
skilled in interpreting statistics than we are to draw conclusions 
from these figures. It is satisfactory to note that the figure of 199 
offences attributable to juveniles in 1956 compares favourably with 
the 1955 and 1954 figures of 288 and 357 respectively. 

There were 700 prosecutions for road traffic offences, 686 re- 
sulting in convictions, 13 being withdrawn or dismissed and one 
committed for trial. The number of accidents showed an increase 
of five over 1955's total to 1,053 and these included eight more 
accidents involving children than in 1955. One hundred and thirty- 
four children up to the age of 15 were involved. The report stresses 
the value of visits to schools for talks on road safety which are 
considered to be vital in the interests of the safety of the children. 


REPORT OF THE HISTORIC BUILDINGS COUNCIL 


Last year the Historic Buildings Council for England considered 
nearly 400 applications for grants to preserve historic buildings 
of which 132 were approved for grant by the Minister of Works. 
By the end of 1956, the total value of the aid accepted was about 
£865,000. Apart from considering many applications for particular 
buildings or groups of buildings in towns the council gave special 
attention last year to the general problem of certain towns which 
are exceptionally rich in historic buildings such as Bath. The 
historic buildings bureau has continued its work on behalf of the 
council to attract tenants or purchasers of unoccupied buildings 


whose outstanding interest would make them eligible if they were 
occupied, for grants towards the costs of the repairs needed. As 
regards the use of historic buildings by organizations, the two 
most interesting developments in the past year were the use of 
two properties by the Cheshire Foundation as homes for the sick 
and the provision by another association is of accommodation in 
one property for people retired from the public service. As to 
the co-operation which might reasonably have been expected that 
has not been received from a few local authorities. 


LIVERPOOL PROBATION REPORT 


Mr. John Woolfenden, principal probation officer for the city 
of Liverpool, in his annual report for 1956, compares the attitude 
of juveniles and of adults towards probation and the responsi- 
bilities it involves. ‘“ Adults have a greater responsibility for the 
immediate effect of their evil conduct on society than juveniles 
and generally speaking should be as equally prepared to accept 
the consequences . . . the adult offender should recognize more 
quickly than the juveniles the responsibility of adhering to the 
conditions of the probation order which has enabled him to 
return to his normal surroundings and to accept the supervision 
of the court. That this is so, is proved by the fact that of 18 
probation orders made from the Liverpool Assizes, and completed 
in 1956, 17 were satisfactory; and of the 91 orders from the 
quarter sessions 77 were satisfactory. Thus of the total of 109 
orders 87 per cent. have not only complied with the opportunity 
afforded them, but have taken full advantage of the supervision 
and guidance given by the probation service.” 

In contrast, Mr. Woolfenden finds that in the case of juveniles 
whose recognition of criminal responsibility is not strong, it some- 
times needs two or three periods of probation before stabilization 
is completely effective. 

The result of after-care of persons released from custody is 
encouraging. Eighty-one per cent. of the cases have completed 
their supervision without recall. A further research into the 
histories of the borstal discharges who completed the period of 
supervision during 1951, has revealed that 70.2 per cent. have not 
re-appeared in court during the ensuing five years ending Decem- 
ber, 1956. 


COUNTY BOROUGH OF SOUTHEND-ON-SEA: CHIEF 
CONSTABLE’S REPORT FOR 1956 

The recruiting position at Southend-on-Sea did not improve 
during 1956 as much as the chief constable had hoped that it 
would. At the end of 1955 there were 15 vacancies for men 
and three for women. By the end of 1956 these had been reduced 
to 14 and none respectively, so that the actual strength was 292 
with an authorized establishment of 306. On these figures it has 
still not been possible to avoid acquiring men to work on some 
of what should be additional rest days. To help to cover the 
ground by giving increased mobility to officers patrolling on the 
outskirts of the town, light-weight motor-cycles have been used. 
and it is hoped during 1957 to equip six of these with two-way 
wireless. 

The strength of the special constabulary decreased during the 
year by 12 to 123. They “rendered invaluable assistance to the 
regular force,” some of them turning out so regularly that specific 
duties could be allocated to them with the knowledge that they 
would be adequately performed. 

The police cadets include one girl. This is the first time, so 
far as we remember, that we have noticed such an addition to 
the strength of the cadets. 

On public relations the chief constable notes that over 160 
letters of appreciation were received during the year from mem- 
bers of the public in respect of services rendered by the police, 
including one from a child to whom an officer had given 6d. te 
pay her bus-fare home and one from a young boy to express his 
appreciation of the instruction given to him in cycling proficiency 
by road safety officers. 

The variety of services which the police are prepared to render 
is amazing. We referred last year to the mobile police station 
which was stationed at Southend on the Marine Parade during 
the holiday season. During 1956 over 900 people called there, 
reporting accidents and crime, seeking lost children, asking for 
first-aid treatment, depositing, or asking about, lost property, and 
so on. In addition the police provided a sea front patrol with 
a car equipped with wireless and life-saving apparatus and manned 
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by a driver and two qualified life-savers. The bad summer was 
probably responsible for the fact that they were not very fully 
occupied, although they did, on a few occasions, help people who 
were in distress in the water. 

Indictable offences known to the police numbered 2,172. The 
totat for 1955 was 1,696. Nine hundred and seventy-eight were 
detected and the number of persons concerned was 608. Three 
hundred and twelve adults and 165 juveniles were prosecuted and 
35 adults and 96 juveniles were cautioned. This total (608) is 
nearly 200 more than that for 1955 (419), when the juveniles 
prosecuted numbered only 76 and the adults 224. The number 
of cases of stealing from unattended vehicles increased from 172 
to 265 and those of simple larceny from 641 to 796. 

The particulars of non-indictable offences show that here as 
elsewhere motoring offences take the lion’s share. All other 
offences totalled 470, while motoring offences totalled 1,671, com- 
mitted by 1,310 persons. The corresponding 1955 totals were 431, 
1,406 and 1,002 respectively. Eighteen persons were charged with 
being in charge of, or driving, motor vehicles whilst unfit, by 
alcohol, to have proper control. It is noted that 28 persons 
were arrested on such charges, and that of the 18 who were 
charged, 14 were certified by a doctor as being under the influence 
of drink and the other four were charged without any supporting 
medical evidence. The chief constable welcomes the change in 
the law introduced by s. 9 of the Road Traffic Act, 1956, which 
provides a defence for the man with a car who realises that he 
has had too much to drink and does not drive, or intend to drive, 
until he is sober. 

Road accidents showed a slight reduction, the total being 2,122 
against the 1955 figure of 2,313. Although the actual reduction 
is not large, any reduction is a welcome sign and it is to be hoped 
that it is not due only to the lessening of traffic due to petrol 
rationing. 


RURAL DISTRICT COUNCILS’ ASSOCIATION 


The chairman of the council (Mr. W. R. Allerton) in presenting 
the annual report at the Folkestone conference of the Rural Dis- 
trict Council’s Association, which was referred to at p. 406, ante, 
after dealing briefly with local government re-organization, stated 
the need for rural district councils to adopt a progressive policy, 
in slum clearance and especially in the re-housing of old people 
who may be dispossessed. He has been succeeded as chairman by 
Canon W. Marsden who until recently was hon. editor of the 
association’s gazette. 

The association suffered a great loss during the year by the 
death of their president, Sir Arthur Colegate, M.P. The new 
president, Sir Ian Orr-Ewing, M.P., in his presidential address 
urged the need for a greatly enlightened public relations policy. 
There was need, in his view, of a greater readiness to let the rate- 
payers know more about the work of rural councils and the 
reasons for their decisions. 

As is usual at local government conferences printed papers 
were submitted on a variety of subjects. Some of the writers 
gave useful introductory speeches but here, as so often, there was 
a tendency for time to be taken up by the writers of the papers 
which could have been spent in discussion. A conference is a 
meeting to discuss a particular subject. If, however, there is to 
be a useful discussion on a paper it should be kept to a reason- 
able length and not be a wandering dissertation. The first paper 
at this conference was by Councillor S. W. Crimes on “ Voluntary 
Public Service” which was intended to be an appreciation and 
criticism of present practice of rural local government together 
with some suggestions for its improvement. He thought councillors 
needed to be coached in the principles of local government and 
suggested that courses of instruction should be provided for them. 
But whether many members would be willing to take such courses 
he did not suggest. He did show, however, that much time can 
be wasted by members through bad organization. But if the ad- 
ministrative arrangements at Northwich, which he quoted, are 
similar in other districts this is a matter to which the association 
might well give their attention. Many readers of his paper, and 
especially those who are also members of other types of local 
authorities, must have learned with surprise that in the Northwich 
tural district, with a council membership of 43, there are eight 
standing committees each consisting of all the members of the 
council, each meeting monthly, and 14 special committees and sub- 

committees meeting as and when required. This seems clearly to 
be a matter on which investigation is needed either through O. 
and M.., on which a paper was submitted by Mr. Raymond 
Nottage, director of the Royal Institute of Public Administration, 
or by some other method. Council administration can become 
farcical if all members are on all committees and they report to 
themselves in another capacity. 








JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, JULY 27, 1957 486 


Mr. Nottage, in his paper, showed how O. & M. can help 
rural district councils. He thought it would be of some value to 
many councils but of more importance to larger than to smaller 
ones. A rural council, like other authorities, could either have 
a member of their staff trained in O. & M. and combine this 
work with other duties, or could call in outside consultants as 
and when needed. He preferred the latter method. He explained 
that local authorities can themselves band together to provide 
their own O. & M. consultancy service on a non-profit making 
basis. This has been done by the London metropolitan boroughs, 
by the county boroughs of Oxford and Reading and the county 
councils of Berkshire and Oxfordshire. Some district councils 
may be able, by mutual agreement, to have the service of their 
county council’s O. & M. unit. Hertfordshire have pioneered in 
this respect. Another method is for local authorities to employ 
firms who make O. & M. consultancy their business. Mr. Nottage 
thought that the maximum benefit would be secured for rural 
district councils generally, and at the minimum cost, if a series 
of O. & M. studies could be put in hand in some of the major 
administrative problems with which all, or most, rural district 
councils are confronted. Such general studies might be undertaken 
by staff employed directly by the Rural District Councils Associa- 
tion or by a group of rural district councils in a particular area, 
or by either of them engaging firms of consultants for the pur- 
pose. These suggestions seem just as pertinent to other types of 
local authorities. He agreed that there was a great danger of 
exaggerating the potentialities of O. & M. and that a final test 
must be “ Can it be shown to save more in £ s. d. than it costs ?” 
He suggested that if it can, the rural district councils would be 
culpable not to make proper use of it. 

Another paper of interest to local authorities generally was by 
Mr. F. H. M. Sargent, LL.B., D.P.A., clerk of the Pewsey rura! 
district council, on “ The Administrative Staff College.” Mr. 
Sargent was the first rural district council official to obtain a 
place at this college under the joint admission scheme. The 
college was established at Henley in 1947 and started operating 
early in 1948. There are 60 members at each session, including 
a number from overseas. Mr. Sargent gave in his paper a most 
interesting account of the way in which the programme of studies 
is organized, particularly through syndicates. One feature of the 
work consists of a number of field studies. Groups of members 
are sent to factories, government departments, local authority 
offices and other establishments, to study at first hand organization 
and administration problems. As he explained, the member thus 
acquires not only a considerable knowledge of administrative 
principles and methods but a broad grasp of the working of 
organizations outside of his own, and an appreciation of the inter- 
action of various organizations on cne another. 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


When vice in Stepney was considered on the Adjournment in 
the Commons, Mr. J. E. S. Simon, Joint Under-Secretary of State 
for the Home Department, said that this was a problem which 
had perplexed moralists and legislators for centuries. Prostitu- 
tion was not in itself an offence against the criminal law in this 
country; it was an activity which was reprehensible alike to 
the moralist and the sociologist, but it stood on that borderline 
between law and morals into which Parliament had not thought 
it wise for the criminal to intrude too far. 

It was, of course, shocking to see women parading the streets 
for the purpose of selling the use of their bodies and it was 
particularly disagreeable and disturbing that young people should 
see such a sight, but the police could not take action unless an 
offence was committed, such as behaving indecently in public or 
obstructing the thoroughfares or, of course, solicitation. Even 
solicitation was not in itself an offence. The statute governing 
the matter in London was s. 54 (11) of the Metropolitan Police 
Act, 1839, which provided that 

“Every common prostitute or night walker loitering or being 
in any thoroughfare or public place for the purpose of prostitu- 
tion or solicitation to the annoyance of the inhabitants or pas- 
sengers is liable to a fine of 40s.” 

It was necessary that there should be annoyance either of the 
people in the street or of the inhabitants before an offence was 
committed. 

The Sexual Offences Act, 1956, which consolidated a number of 
earlier enactments, provided severe punishments for offences con- 
nected with brothel keeping and living on the earnings of prostitu- 
tion. So far as the latter offences were concerned there were 
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difficulties in enforcing the law. Proof was by no means easy, 
and long and patient observation was found necessary, but the 
police were constantly vigilant for offences of that kind. 

The Home Secretary had stated that he and the Commissioner 
of Police did see cause for concern in the situation. It was with 
the Home Secretary’s entire approval that the two Joint Under- 
Secretaries had visited the area at night. The Home Secretary 
felt himself precluded from doing so and that it would be better 
not himself to take such action pending the Report of the Wolfen- 
den Committee, but he was concerned with the matter and was 
very closely in touch with all its developments. It was true, un- 
fortunately, that statistics indicated a considerable recent increase 
in offences connected with prostitution in Stepney. The number 
of arrests for solicitation was 449 in 1956, compared with 123 in 
1954, and 255 in 1955. The indications were that this year would 
show a further considerable increase. There had also been 
increases in the number of prosecutions under the L.C.C. byelaws 
for outraging public decency and the number of proceedings for 
the offence of living on the earnings of prostitution. 

The number of arrests for solicitation in the whole of the 
metropolitan police district was 10,948 in 1954; 11,173 in 1955; 
and 11,008 in 1956. Though the number of arrests in 1956 for 
soliciting in Stepney was 449 and the number of arrests for 
outraging public decency was 122, the total number of women 
involved in those 571 proceedings was 119. 

He did not wish in any way to play down the seriousness of 
the situation, but the problems which had arisen in Stepney were 
not different in kind or character from those which existed 
elsewhere. 

The Home Secretary had no power over the courts, and it 
would be very wrong indeed if he sought to influence the sen- 
tencing policy of the courts. Further, any action for the moment 
could only take place within the framework of the existing law. 
The Wolfenden Committee would be making its report next 
month. 

The Home Secretary was satisfied that the police were doing 
everything possible within their limited resources, and he thought 
that the last year had seen a welcome improvement. They were 
still hampered by a shortage of manpower, but the Home Secre- 
tary was satisfied that they were doing their best to enforce the 
law. Arrangements had been made to concentrate resources in 
the area at the most difficult places, and the police were fully 
alive to the problem. Indeed, he thought it would be fair to say 
that the increases in the number of proceedings were as much 
due to the increased activity of the police as to an increase in 
the number of offences. 

He had discussed matters with senior police officers on the spot 
and had seen something of their problems and the way in which 
they were tackling them. There had been close co-operation in 
a between the local authority and the police. The Mayor 
had already had a discussion with the deputy-commissioner of 
police of the metropolis and the Joint Under-Secretary of State 
and he was receiving a deputation from the council in the very 


near future. 
MURDERS 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, stated in a written Parliamentary answer that the number 
of murders recorded as known to the police from March 21, 1957, 
when the Homicide Act received the Royal Assent, to May 31, the 
last date for which figures were available, was 57. In addition, 
one case of manslaughter was recorded which before the passing 
of the Homicide Act would have been recorded as murder. It 
was not possible to divide the figures for March in previous 
years, but the total numbers for the months of March, April and 
May in the years 1954-1957 were, respectively: 54, 52, 45 and 
68 (excluding the case of manslaughter just mentioned). The 
figures for all four periods included cases recorded as murder 
but subsequently found not to be murder. 


DRUNK IN CHARGE 
In another written Parliamentary answer Mr. Butler stated that 
the number of prosecutions in England and Wales in 1955 for the 
offences of driving or being in charge of a motor vehicle while 
under the influence of drink or drugs was 3,867. The number of 
convictions was 3,311; sentences of imprisonment were imposed 
in 209 cases and fines were imposed in 3,059 cases. 





FROM WITNESSES’ STATEMENTS 


The only person who can support my evidence is my fellow 
prisoner, who has difficulties of his own. 


per J.P.C. 
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MAGISTERIAL LAW IN PRACTICE 


Western Daily Press. June 1, 1957 


STOLE FROM REFUSE TIP 
Lorry Driver Fined at Long Ashton 

Wilfred John Britton, charged with stealing scrap metal and 
rags from a Long Ashton rural council tip, walked into court at 
Long Ashton yesterday, wearing a pair of shoes which he had 
found on a tip. 

Britton (45), a lorry driver with five children, told the court, 
“1 often find good things on the tip. The shoes I have got on 
came off a tip.” He added, in court, that the visit to the scrap 
heap which resulted in his appearance had not been the first he 
had made. 

Inspector George Best, prosecuting, said that the tip was the 
property of Long Ashton council and there was a notice there to 
that effect. 

Britton was fined 30 shillings. 


Refuse collected by a local authority becomes their property. 

The facts in Williams and Others v. Phillips. Roberts and 
Others v. Phillips 121 J.P. 163, were that the appellants, who 
were dustmen employed by a corporation, were convicted of 
larceny of refuse collected by them from factories and other 
places. An agreement between the union to which the appellants 
belonged and the corporation, which was exhibited at premises 
of the corporation and of which the appellants were aware, 
provided that any sums obtained from the sale of refuse 
should be divided proportionally between the corporation and 
the dustmen, and the dustmen were warned by notices, which the 
appellants had read, that if, apart from the agreement, they appro- 
priated refuse which the corporation had sent them out to collect, 
criminal proceedings would be taken. Refuse, including rags and 
wool, was collected by the appellants and put into sacks and the 
sacks were placed in the corporation’s dust carts, and then taken 
and sold by the appellants instead of being handed over to the 
corporation’s officials. In the first, but not the second, case there 
was a specific finding that the sacks were the property of the 
corporation. 

It was held that (i) the refuse had not been abandoned by the 
owners of the premises when placed in the dustbins, but put there 
for the specific purpose of being collected and taken away by the 
local authority ; and (ii) the refuse passed into the constructive 
possession of the local authority as soon as it was placed in their 
carts ; and (iii) there was abundant evidence of animus furandi on 
the part of the appellants in view of their knowledge of the agree- 
ments and notices. The appellants were, therefore, properly con- 
victed of larceny. 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 


HOUSE OF LORDS 
Monday, July 15 


AFFILIATION PROCEEDINGS BILL—read 3a. 
HousinGc Bi_t—read 3a. 
JUDICIAL OFFICERS (SALARIES AND PENSIONS) BILL—read 2a. 


NOTICES 


The next court of quarter sessions for the city of Coventry will 
be held on Monday, August 12, 1957, at the County Hall, Cov- 
entry, commencing at 11 a.m. 

The next court of quarter sessions for the city of Winchester 
will be held on Thursday, August 1, 1957, at the Guildhall, 
Winchester, commencing at 10.45 a.m. 





NOTED IN PASSING 


“ He (counsel) said that we were not bound by the strict canon 
law but the locser law of England. I am glad to say that I have 
no acquaintance with any body of jurisprudence known as the 
looser law of England.” ’ 

(Langton, J., mentioned in argument in Baxter V. 
Baxter [1948] A.C. 274, at p. 278.) 
per J.P. 
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“IT KNOW 


The jurisdiction of justices to bind over a person to be of 
good behaviour is one of those practical measures of anticipa- 
tive prevention in which the English criminal law excels. It 
is not a form of punishment, for conviction of an offence is 
not a condition precedent to the justices’ order; nor is it 
necessary for the applicant for such an order to swear that 
he, or she, goes in fear of the person against whom it is made. 
For the analogous remedy—demanding the surety of the peace 
against another person—the applicant must prove on oath that 
he, or she, is actually under such fear and has just cause to 
be so. But in either case the justices’ order should show, on 
the face of it, facts sufficient to justify the making of the 
order. The jurisdiction goes back at least to the reign of 
Edward III, and seems to have had its roots in the earlier 
common law. 


The procedure has been invoked in a large variety of cir- 
cumstances but never, perhaps, in so strange a case as that 
which came before the stipendiary magistrate in Birmingham, 
early in July. The young man who was accused of being a 
“blemisher of the peace,”’ was ordered to enter into a recog- 
nizance of £25 for 12 months and to find another surety in 
the same amount, with the alternative of two months’ im- 
prisonment. The conduct which led to this result is full of 
surprising anomalies—romantic, cloak-and-dagger stuff that 
seems to have come straight out of sixteenth-century Spain, 
indulged in broad daylight, in a Birmingham street, before the 
unpropitious premises of Barclays Bank. 


The hapless youth was smitten by Cupid’s shaft a year ago, 
when he entered the Bank as a customer and saw behind the 
counter, performing the prosaic duties of a cashier, a young 
lady whose name was inscribed “on a little board” above 
her head. For him it was love at first sight—or, as he ex- 
pressed it with that modern litotes which shuns the traditional 
imagery of the emotions—* I rather fancied her ! ** He seems 
to have followed her when she went on holiday to Brighton, 
for at the branch of the bank there she was handed a note 
with the laconic message “ Little Boy was sorry not to see 
you.” This was followed, on her return to Birmingham, by 
a number of letters, addressed to her at the bank under such 
poetic titles as “Golden Girl” and “ Queen Bee.” Some 
young ladies would have read no more into the former than 
a reference to the material wealth with which she was sur- 
rounded, and into the latter appellation merely a compli- 
mentary reference to her shining presence in a hive of busy 
workers. She did not want to know him; but indifference 
soon gave way to irritation when she found he had been -mak- 
ing inquiries about her, visiting her home and that of her 
grandmother. But there was worse to follow. 


One day this persistent lover arrived at the bank athletically 
arrayed in tennis-kit, and, when this failed to arouse any 
response from the lady of his heart, he performed somersaults 
before the astonished staff. On another occasion he followed 
her home from the bank wearing a false moustache. These 
eccentricities proving ineffective to awaken any romantic 
ardour in her breast, the besotted lover resorted to a strategem 
of a more elaborate nature. Dressed in a duffel-coat, with 
face and hands blackened, and wearing dark glasses, he 
shuffled up and down outside her place of work, playing a 
love-song on a piano-accordion. This piece of exhibitionism 
attracted public notice on a considerable scale, for coins to 
the value of 7s. found their way into his collecting box—a 
tribute which, metaphorically speaking, he laid at the feet of 
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his beloved by emptying it on to the counter before her. It 
was this final escapade which led to his appearance in court. 


These tiresome activities can scarcely be dignified with the 
name of crime passionel ; but, if they had been carried out in 
similar circumstances across the Channel, there is little doubt 
that their perpetrator would have been acquitted with ac- 
clamation. The dictum of Emerson that “ all mankind loves 
a lover” has not, however, found favour with the law of 
England, where the phlegmatic temperament of the population 
is unsympathetic to emotional “ scenes ” of any kind in public. 
Elsewhere the precedents are many; though it must be 
admitted that few of them had a happy ending. Zeus visited 
Danaé in a shower of gold, but the outcome, for her, was 
unfortunate. Faust was equally persistent in his pursuit of 
Marguerite, as Marlowe and Goethe have shown; and in 
Gounod’s version of the legend his pact with Mephistopheles, 
his rejuvenation and pursuit of love led to a serenade which 
had most unhappy resulis both for his victim and himself. 
As for Don Juan, the serenade was his principal weapon of 
seduction ; but in none of the many works in which his fame 
is celebrated do the characters come to a good end—from the 
Spanish play of Tirso de Molina in the early 1600's, through 
the French adaptation by Moliére in 1665, the English version 
by Thomas Shadwell in 1676, the Italian of Goldoni in 1736 
and Mozart’s masterpiece of 1787, the greatest of all musico- 
dramatic works. Perhaps, after all, there is something to be 
said, even in affairs ‘of the heart, for the dull old English 
maxim that prevention is better than cure. 

A.L.P. 


PERSONALIA 


APPOINTMENTS 


Mr. W. C. Anderson, LL.B., has been appointed general secre- 
tary of the National and Local Government Officers’ Association. 
Mr. Anderson, who was selected by the Association’s National 
Executive Council from 157 applicants, has been NALGO’s 
deputy general secretary since 1950. He is 46 and the Associa- 
tion’s fourth general secretary since it was founded in 1905. A 
native of Bootle, Lancashire, and a LL.B. of Liverpool University, 
he began his career in local government in 1933 as assistant 
solicitor to Bootle corporation. A year later, he became deputy 
town clerk of Heywood, Lancashire, and in 1937 assistant solicitor 
to NALGO. After war service in the R.A.F., in which he rose to 
the rank of Flight Lieutenant, he returned to NALGO in 1945, 
serving successively as senior solicitor and legal officer until his 
appointment as deputy general secretary in 1950. He played a 
leading part in the improvement of local government pensions 
legislation in 1939 and is the author of the only post-war book on 
the subject. 


Mr. Cyril Charles Ferris Hannaford has been appointed an 
assistant official receiver for the bankruptcy district of the county 
courts of Newcastle, Durham and Sunderland, and also for the 
bankruptcy district of the county courts of Stockton-on-Tees, 
Middlesbrough and Darlington. The appointment dates from 
July 15, last. 


Chief Inspector Walter Marshall has been promoted superin- 
tendent and deputy chief constable for Wallasey, Cheshire, in 
succession to Superintendent C. T. Sandland, who is retiring after 
37 years’ service. Chief Inspector Marshall, who joined Wallasey 
police in 1931 and was promoted to his present rank in 1952, 
takes up the appointment on August 1, next. 


RETIREMENTS 
Mr. John Barwick, clerk to Clutton, Somerset, rural district 
council, is retiring on December 31, next, after 51 years of 
service, having served 46 years with Clutton rural district council, 
27 years as clerk, and formerly with Lanchester, Co. Durham, 
rural district council for five years. 
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1.—Criminal Law—Receiving—“ Obtained in any way whatso- 
ever under circumstances which amount to felony or mis- 
demeanour.” 

Could you please refer me to any article in the Justice of the 
Peace in which the position of receivers of stolen property is fully 
gone into ? 

An article in the Journal of Criminal Law, No. 69, p. 85, queries 
whether the recetver of property obtained by virtue of a forged 
instrument or by means of perjury can be guilty as a receiver. 

I am more concerned with property received from a bdailee. 
As a bailee is in Jawful possession of the property, can it be said 
that the property was stolen or obtained in circumstances which 
amounted to felony or misdemeanour, if he eventually unlawfully 
parts with it? As the actual offence does not take place until the 
handing over of the property to the receiver, it would appear 
that both the bailee and receiver (if he knows the full circum- 
stances) should be charged with (a) larceny of the property and 
sometimes (5) conspiracy. 

If a bailee is handed (say) a silver cup which he melts down 
and then disposes of to a receiver, are you of the opinion that 
there could then be a charge of receiving ? 

May I also have your opinion please on the receiving of pro- 
perty obtained by fraudulent conversion. R. v. Missell does not 
quite clarify the position, as the conviction for fraudulent con- 
version in this case was not upheld. 

Hora. 
Answer. 

This is a subject on which there is very little reported authority, 
and we can find no article in which it is dealt with generally. We 
agree that R. v. Missell & Ors. [1926] 19 Cr. App. R. 109, does 
not make the position clear, as the charge’ of receiving could not 
stand once there was an acquittal on the fraudulent conversion. 
The case is usually cited as authority for the proposition that a 
change of intention on the part of a person into whose hands 
the goods have lawfully come is not sufficient. This appears to 
cover the case of larceny by a bailee who subsequently disposes 
of property to someone else. At the same time, there is no doubt 
that a bailee can be convicted of larceny, and we should think 
that someone obtaining the property from him with knowledge 
of the theft could be convicted of receiving. We should suggest 
that the time at which the bailee decides to misappropriate the 
property is of the greatest importance. If he makes up his mind 
to dispose of it and sets about finding a purchaser, then the 
purchaser, we suggest, could be charged with receiving. If, on the 
other hand, he succumbs to the persuasion of the other party and 
then decides to dispose of the property, we think that both could 
be charged with larceny. This argument would apply to our 
correspondent’s example of the silver cup. 


2.—Gaming—Small Lotteries and Gaming Act, 1956, s. 4—Is 
“ bingo,” run as described, legal ? 

The game of “ bingo” is being promoted each week on church 
premises by members of the church in aid of the building fund 
of the church. 

There is an attendance of 200 to 250 persons and the charge 
for admission is 3s. 6d., in return for which a book of 11 tickets 
is issued. Each ticket in the book is of a different colour and is 
used for checking off numbers as they are called. The game 
is played in the usual way and at the end of each game the 
winner is allowed to select a prize value five points or 10 points, 
from a table at the end of the room. A ticket showing the 
winner’s name is then attached to the prize selected by him, but 
he is not allowed to collect it until all games for the evening have 
been completed. If he wins a further game, he may, if he wishes, 
exchange his prize for one value 10 points, or one value 15 points 
dependent on the point value of the game played. On occasions, 
a card is used for more than one game, but play proceeds until 
all cards have been used. During the course of each evening, a 
“jackpot” prize is offered which increases in value each week 
until it is won. 

Do you consider that the game as played is lawful by virtue of 
s. 4 of the Small Lotteries and Gaming Act, 1956 ? 

GoraD. 


Answer. 
The legality of the game described here depends on the inter- 
pretation of s. 4 (1) (6) of the Act, which prohibits more than 


one distribution of prizes after a series of games. On the whole, 
we think that the method of distributing the prizes falls within 
the subsection, since the allocation or appropriation of a prize 
at the end of one game cannot be said to be a “ distribution.” 

Provided its value does not exceed £100, we think that the 
arrangements for the jackpot prize come within the provisions 
of s. 4 (5) of the Act. 


3.—Gaming—Small Lotteries and Gaming Act, 1956, s. 4—Tom- 
bola in a registered club. 

Referring to P.P. 4 at p. 59, ante, your opinion would be 
appreciated as to the legality of the following which appears 
similar to that P.P. 

A registered club in this area proposes to play, on one evening 
a week, a game of tombola. This form of entertainment will be 
confined to members of the club only and the proceeds will go 
towards the reduction of the club’s loan account. The “club 
loan” is an amount of money loaned to the club in order that 
alterations and extensions can be made to the club premises. 
The committee of the club will run the game in accordance with 
s. 4 of the Small Lotteries and Gaming Act, 1956. 

It appears that tombola could properly be played on the club 
premises, providing the proceeds are applied for purposes other 
than private gain and that the conditions of s. 4 (1) (a) (5) (&) 
and (d) are complied with. The whole object of the tombola is 
that the committee are endeavouring to raise money from their 
club members for the eventual benefit of the club. 

The s. 4 conditions are quite straightforward but the question 
remains whether or not the club’s loan account can be described 
as a “ purpose other than private gain.” 

G. Borberek. 
Answer. 

As we have said before in this connexion, it is difficult to be 
dogmatic until there has been a decision of the High Court. This 
is a borderline case. On the whole, we would suggest that the 
ayer! of the game comes too close to private gain to be within 
the section. 


ae Acts—Demolition completed—Removal of resulting 
rubble. 

My council have under cunsideration the re-development of 
a slum area within their district. Many houses to which demolition 
orders apply have been demolished and the sites partially cleared. 

The general picture, however, is now depressing because of the 
untidy appearance of most of these sites, resulting partly from 
children detaching bricks and small stones from boundary walls. 
In some cases boundary walls have been left in situ to a height 
of eight ft. and some rubble contained within. From the point 
of view of the Housing Acts all appropriate measures have been 
taken in respect of these houses, i.e., demolition orders having 
been made, demolition has been carried out, and no further 
action under the Housing Acts is called for. 

1. Have my council any other powers to ensure that the sites 
of demolished houses, or partly demolished houses, are com- 
pletely cleared of all extraneous material ? 

2. Where boundary walls have been_partially left standing on 
such sites, and are becoming dangerous, have the council any 
a9 to compel the owners to demolish these walls to ground 
evel : 

3. If an owner fails to clear the site and remove the existing 
boundary walls, what powers have the council to compel the 
owner to do so ? Pary. 

Answer. 

1. There are powers under the Public Health Act, 1936, s. 58 
(1) (6), and the Town and Country Planning Act, 1947, s. 33 

2. Walls adjoining the highway may also be dealt with under 
s. 30 of the Public Health Acts Amendment Act, 1907, if in force 
in the district. 

3. The powers are in the sections cited. 


5.—Husband and Wife—Custody of children granted to wife— 
a to leave country—Is permission of court neces 
sary ; 
Mrs. A was originally a native of Hong Kong and married 4 
British soldier serving there in 1951. The parties returned 10 


England in due course and separated in October, 1956. In 
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November, 1956, Mrs. A was granted a maintenance order by 
the local justices, in which the non-cohabitation clause was not 
deleted, on the grounds of Mr. A’s persistent cruelty. Mrs. A 
was given the custody of the two children of the marriage, now 
aged about five and three and a half years respectively. Mr. A 
has recently been admitted to a mental institution but has not been 
certified. Mrs. A now wishes to return to Hong Kong with both 
children and the Colonial Office have told her she must obtain 
written consent from her husband before she can take the chil- 
dren out of the country. They have not required anything further. 

Is permission from the court necessary? If the order for 
custody had been made in the High Court, the Court’s consent 
would be required before the children could be taken permanently 
out of the jurisdiction, but we can find no authority for saying 
that similar consent must be obtained in the case of a magis- 
trate’s order for custody. Would you please advise us whether 
the wife need do anything other than obtain the husband’s 
written consent. G. DouBLE GLOUCESTER. 

Answer. 
We do not think that the permission of the court is necessary. 


6—Landlord and Tenant Act, 1954—Tenancies to which part Il 
applies—Non-commercial business. 

Section 23 (1) of the Act provides that part II of the Act 
applies to any tenancy where the property comprised in the 
tenancy is or includes premises which are occupied by the tenant, 
and are so occupied for the purposes of a business carried on by 
him or for those and other purposes. Subsection (2) states that 
the expression “ business” includes a trade, profession or employ- 
ment and includes any activity carried on by a body of persons, 
whether corporate or unincorporate. Your opinion is sought as to 
whether the words in italics are to be construed ejusdem generis 
with the words “ trade, profession or employment” or whether 
they can be read “on their own,” as making the expression 
“business” applicable to any activity carried on by a body of 
persons—e.g., would part II of the Act be applicable to a 
tenancy vested in an incorporated golf club for the purposes of 
such a club’s ordinary activities ? 

DEAMO. 
Answer. 

In our opinion subs. (2) does not establish a genus; the repeated 
verb “includes ” has the effect of requiring the reader to construe 
the noun “ activity ” independently of what precedes it. It follows 
that the protection extends to a body of persons who have com- 
bined to become tenants of premises needed for their combined 
activity, though not commercial. 


7—Music, etc., Licence—Condition prohibiting music and singing 
on Sundays—Scope of condition. 

Certain public houses in this division are licensed for public, 
music and singing, subject to the terms, conditions and restrictions 
endorsed on the licence. One of these conditions is as follows— 
“nor shall any such music and singing be permitted therein at 
any hour or time whatsoever on Sunday, Good Friday or any day 
appointed by authority for a public Fast or Thanksgiving.” 

The licences were obtained because music was provided on 
the premises at the expense of the licence holders. 

A question has now arisen as to whether it would be a breach 
of the above condition if music or singing were provided on 
Sundays by members of the public who received no payment 
therefor. 

I should be obliged for your valued opinion on this matter. 

O. LICEN. 
Answer. 

A simple answer to this question is not possible. The condition 
endorsed on the licence is in form an absolute prohibition of 
music and singing being permitted on Sundays and although 
the licence would, in any event, relate only to weekdays (cf. Sun- 
day Entertainments Act, 1932, ss. 3, 4), we think that the con- 
dition, so far as it relates to Sundays, is intra vires (see London 
County Council v. Bermondsey Bioscope Co. (1911) 75 J.P. 53). 
There is authority for saying that music and singing produced 
spontaneously by the customers (not “ provided” as the question 
Suggests) may not be in breach of the condition (Brearley v. 
Morley (1899) 63 J.P. 582), but see, by contrast, Webster v. Evans 
(1950) Br. Tr. Rev. 956, noted in Paterson, 65th edn., at p. 291. 
The fact that music and singing on Sundays is performed by 
people not paid by the licence holder is not the sole test (see 
McDowell v. Maguire (1954) 118 J.P. 555). 

As a practical step, we recommend that when the licence next 
comes before the justices for renewal, the condition on this sub- 
lect should be re-drafted so as to express in clear language the 
exact restriction which the justices intend to impose. 
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8.—Practice—Legal aid certificates for several offences. 

Section 2 of the Poor Prisoners’ Defence Act, 1930, provides 
that where a person is charged before justices they may “ grant 
in respect of him a certificate ” for legal aid. 

A is charged with an offence, applies for a certificate which is 
granted, and is remanded for seven days to enable the case to be 
prepared on both sides. At the adjourned hearing further charges 
have been preferred, and A’s solicitor contends that his legal aid 
certificate (which sets out the original offence only) does not 
cover the further charges. He asks for a further certificate. 

Does the first certificate granted cover him in respect of the 
offence in respect of which it was granted and any others which 
may be added later, or should a further certificate be granted in 
respect of the further charges? If the former, should the ad- 
ditional charges be added to the certificate? If the latter, the 
justices can still award fees on the two certificates which together 
do not exceed what could be granted on one. 

Even if at the first hearing the court had reason to think that 
additional charges might later be preferred, it would, it is sub- 
mitted, be unjust to withhold legal advice from an accused who 
is unable to pay for it ; on the other hand it does create this practi- 
cal difficulty. 

FAsar, 
Answer. 

This is a point on which practice varies. We should suggest 
that where the additional offences are all of the same nature as 
the original offence, or where the charges are alternative, one 
certificate should be granted. It seems to us inconceivable that 
where a defendant has passed a set of traffic lights, he should be 
entitled to three certificates to meet charges of dangerous driving, 
driving without due care and attention and failing to obey a 
traffic light. 

Where some of the charges are of an entirely different nature, 
e.g., where one defendant is charged with burglary and bigamy, 
we think the issue of separate certificates is justified. One sugges- 
ted rule of thumb is to imagine whether, if the defendant were 
privately represented, his solicitor would send him one or more 
bills for his defence. 

If only one certificate is granted, we think that the additional 
charges can be properly added to it. 


9.—Public Health Act, 1936, s. 34—Sewers not intended for ex-~ 
cremental matter—Right to connect. 

In a village with all existing stone sewers which take surface 
and sullage water but having no proper disposal, are there any 
means for a local authority to prevent the connexion of a water 
closet to such a system, and, if so, under what enactment ? 

PORMA, 
Answer. 
No, in our opinion. 


10.—Road Traffic Acts—Construction and Use Regulations—Use 
of vehicle with faulty petrol system likely to cause danger— 
Specifying fault in detail—Form of summons. 

A defendant has been charged that he “On the 7th day of 
December, 1956, in the parish of A, in the county of B, did use 
on a certain road called ——, a certain motor vehicle, namely, 
a motor car, a certain accessory or part, namely the petrol system, 
of such motor vehicle not being in such condition that no danger 
was caused or was likely to be caused to persons on the said 
vehicle or on the said road. Contrary to regs. 73 (1) and 104 
of the Motor Vehicles (Construction and Use) Regulations, 1955.” 

In this case, the defence submission relying on Simmonds v. 
Fowler (1950) 48 L.G.R. 63 and also relying on r. 77 of the Magis- 
trates Courts Rules is that no offence is disclosed by the 
summons. 

The regulations are made, so far at any rate as part III is 
concerned, under the rule making power contained in s. 30 of the 
Road Traffic Act, 1930. Leaving aside the merits for the time 
being, regulation 73 provides how motor vehicles shall be main- 
tained and loaded. It creates no offence. Regulation 104 pro- 
vides that if any person uses a motor vehicle on a road in 
contravention of or fails to comply with any regulation in part 
III he shall be liable for each offence to a fine not exceeding 
£20. Oke apparently takes the view that this is sufficient, but it 
seems that the penalty is only defined as to amount by reg. 104 
and that the offence is created by s. 111 of the Road Traffic Act 
where subs. (3) provides that, if any person acts in contravention 
of or fails ts comply with any regulation made by the Minister 
under this Act (and these regulations are clearly made under the 
Act), contravention of or failure to comply with which is not 
made an offence under any other provision of this Act (and there 
seems no specific creation of an offence under other sections) 





491 


then a penalty is provided in the absence of specific mention in 
the regulation. Can it be said that the statement of the offence 
should include a reference to s. 111 of the Road Traffic Act, 1930, 
to be a sufficient description of the offence ? 

A further point arises also under the authority of Simmonds v. 
Fowler in the use of the words “ namely, the petrol system” in 
the body of the summons. In this case, the defendant had a 
petrol system in the car which had broken down owing to a leak 
in the fuel pipe and so he had disconnected the fuel pipe and the 
tank and had used a piece of rubber tubing from the petrol pump 
to a can of petrol placed inside the car. Should the prosecution 
be asked to elect as to which system they refer to or should 
efforts be made to have the summons dismissed ? 

If the summons were dismissed on the grounds that it dis- 
closed no offence and/or that insufficient particulars were given 
would this be sufficient to support a plea of autre fois acquit ? 

ITHER. 
Answer. 


Regulation 104 (supra) specifies the persons who can be charged 
in respect of an offence of failure to comply with any regulations 
in part III and it provides a penalty as authorized by s. 111 (3) 
(supra). We refer to a note of the week at 116 J.P.N. 351 and to 
the judgment of Lord Goddard, C.J., therein referred to. On 
that authority we think that r. 77 (supra) was sufficiently com- 
plied with by the reference in the summons to regs. 73 (1) and 
104. 

We think also that the statement that the petrol system of the 
vehicle was defective informs the defendant adequately that he 
has to meet an allegation that at the time in question the system 
in his car for supplying petrol to the engine was not such that 
no danger was likely to be caused. We think that the court 
should hear the case on its merits and decide whether or not they 
find this allegation proved. 

If objection is taken to the form of the summons (and it would 
be only a defect in form: see Magistrates’ Courts Act, 1952, 
s. 100) and the prosecution, out of abundant caution, choose to ask 
the court to amend the summons so as to state even more pre- 
cisely what the defect is we think that the court should allow the 
amendment to be made, and should grant an adjournment if they 
think it necessary in the defendant's interest to do so. We do 
not think that the summons should be dismissed on either of the 
grounds suggested in the last paragraph of the question, but if it 
were so dismissed after the prosecution had declined an oppor- 
tunity to amend as above we think that a plea of autre fois acquit 
would be good, although on such a dismissal the prosecution 
might well apply for a case to be stated to test the validity of 


the dismissal. 


1t.—Road Traffic Acts—Notice of intended prosecution given by 
police—No prosecution by them—Validity of the notice in 
the event of a private prosecution. . 

On receipt of a complaint of what appeared to be driving with- 
out due care and attention, A was served by the police with a 
notice of intended prosecution in the following terms: 

“In pursuance of s. 21 of the Road Traffic Act, 1930, notice 
is hereby given that it is intended to take proceedings against you 
for that you on the (date, time, place, parish, etc. . . .) 
unlawfully did drive a motor vehicle, to wit a motor car, regis- 
tered number . . . without due care and attention contrary to s. 12 
of the Road Traffic Act, 1930.” 

At the time the notice was served, inquiries were not complete 
and it was thought there would possibly be sufficient evidence to 
bring the case before the court. The further inquiries failed to sup- 
port this theory however. A was informed in writing by the super- 
intendent that the police did not intend to take any further action 
in the matter, and the notice was thereby withdrawn. 

I shall be glad of your opinion as to whether: 

(a) Does the withdrawal of the notice prevent the complainant 
from taking proceedings if he so desires ?; 

(b) If by the wording of the notice, would the complainant be 
at liberty to take proceedings if he so desires, if the notice had 
not been withdrawn by the police ? 

KOLo. 
Answer. 

(a) We think, with some hesitation, that as the notice has been 
withdrawn, it must be treated as not having been given. 

(b) We think the notice would have been valid if there had 
been a private prosecution. It would have served the purpose 
intended by the section, and there is nothing in the section which 
restricts the right to prosecute to the person who gave the notice. 
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12.—Road Traffic Acts—V ehicle left at garage for repair to clutch 
—Garage mechanic testing after repair to clutch charged with 
using vehicle with inefficient brakes—Liability of owner. 

The owner of a motor car, A, took his car into a garage for 
repairs to be effected to the clutch. After some repairs had been 
carried out at the garage, a mechanic, B, took the vehicle on the 
road for the purpose of testing it. This, incidentally, was with 
the full authority of the garage proprietors. Whilst using this 
vehicle B was stopped by the police and the brakes were found to 
be inefficient. Summonses have been taken out against A and B 
charging both persons with “using” the vehicle contrary to 
regs. 76 and 104 of the Motor Vehicles (Construction and Use) 
Regulations, 1955. The police seek to rely on Green v. Burnett 
so far as A’s “ use” is concerned, but my opinion is that, as B 
is not A’s servant and B is not using the vehicle on A’s busi 
A cannot be said to be “using” the vehicle. Further, in my 
opinion B is obviously the servant of the garage proprietors who, 
so far as A is concerned, are independent contractors. Is my 
interpretation correct, please ? 

In your opinion could a successful charge of “ permitting ” be 
preferred against A if he had reasonable grounds for expecti 
the garage mechanic to take the vehicle for a road test and knew 
the brakes were inefficient? Would your answer be different 
if it could be established that, although A did not know the 
brakes were inefficient, he should have known ? 

LALIFA. 
Answer. 

In our view, while the car was in the hands of the garage pro- 
prietor for repair A was not using it. B was not A’s servant and 
was not using the car on A’s business. We think our corres- 
pondent’s interpretation is correct. 

We do not think that A could properly be charged with per- 
mitting the use by B unless either he knew that B was going to 
take the vehicle out on test or he expressly authorized him to 
do so if it were necessary. In either of these events we think 
he would be liable if the brakes were in fact inefficient unless he 
could show that the defect was due to something which had 
occurred after the car passed into the care of the garage pro- 
prietor. 


13.—Town Police Clauses Act, 1847, s. 31—Chimney fire—Mean- 
ing of “ Person Occupying.” 

A recent case under s. 31 of the above Act was taken against 
the owner/occupier’s wife as the person occupying the premises 
on which the chimney accidentally caught fire. At the time of 
the fire the wife was, so far as known, the only occupant (in the 
literal sense) of the house, and accidentally caused the fire. The 
defending solicitor contended that as the wife was not the rateable 
occupier of the premises she was not the person occupying the 
premises within the meaning of s. 31 of the Act. 

I should be obliged if you could inform me whether there is 
any definite ruling or interpretation either under the Town Police 
Clauses Act, 1847, or by any subsequently decided case under the 
Act that the expression “ person occupying” is limited solely to 
the person responsible for the rates. If there is no such ruling or 
decision then can the expression “ person occupying” be con- 
sidered to also apply to anyone residing on the premises other 
than the rateable occupier, e.g., wife and members of the family, 
if as in the present case such a person caused the fire and was 
the occupant of the premises at the time ? 

BuNCO. 
Answer. 


We do not find that this point has ever been before the High 
Court, under the Act of 1847 or the parallel London enactment. 

Occupation for rating is a question of fact, and the same must, 
we think, apply under this section. Ordinarily the occupier for 
each purpose will be the same, though we can imagine cases to the 
contrary, e.g., if the rated occupier lets or lends his house for a 
period we should regard the de facto, albeit temporary, occupant 
as falling within s. 31, which speaks of “ person using,” as 
as “ person occupying.” But in our opinion the essence of the 
section is control of the premises and of what goes on there, as 
is shown by the proviso. The householder will be liable for a 
servant’s carelessness, and the servant, even when left alone in 
the house, will not. By parity of reasoning we do not consider 
that a wife or adult daughter left alone in the house is liable 
under s. 31; the occupier who in the first instance must answef 
for her carelessness is, in our opinion, the householder. She is, 
however, not his servant, and he can apparently take the be 
of the proviso, by satisfying the magistrates that her carelessness 
caused the fire. 











